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SUMMARY

The Georgia Court of Appeals affirmed summary judgment for Southern Flavor Real Estate in a
nuisance action involving light emitted by a commercial greenhouse. The court held that the
greenhouse was lawfully operated in a properly zoned agricultural location and therefore could
constitute a nuisance only if operated illegally. A special concurrence questioned whether that rule is
consistent with the plain language of Georgia's nuisance statute, OCGA § 41-1-1, but recognized that
the Court of Appeals is bound by Supreme Court precedent.
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PROCEDURAL POSTURE Kempton appealed the trial court's grant of summary judgment to
Southern Flavor on his nuisance claim.

STANDARD OF REVIEW The grant or denial of summary judgment is reviewed de novo, with
the evidence construed in favor of the nonmovant. Summary judgment
is proper when there is no genuine issue of material fact and the
movant is entitled to judgment as a matter of law.

PRECEDENTIAL VALUE Published and precedential Georgia Court of Appeals opinion
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QUESTIONS PRESENTED

1. Whether the greenhouse's light emissions constituted a nuisance despite Southern Flavor's lawful
operation of a permitted greenhouse on property zoned for agricultural use.

2. Whether summary judgment was proper where the undisputed facts showed that Southern Flavor
operated the greenhouse lawfully and in a manner consistent with the character of the area.

HOLDINGS

1. An act authorized by law and performed as the law authorizes cannot constitute a nuisance merely
because it causes inconvenience or damage to a neighbor; when the act is lawful in itself, nuisance
liability requires that it be conducted in an illegal manner or in a manner inconsistent with the area.
Because Southern Flavor's greenhouse was lawfully operated on agricultural-zoned property and in a
manner ordinarily associated with greenhouse operations, it was not a nuisance under the circumstances
presented.

2. Summary judgment for Southern Flavor was proper because the undisputed evidence showed that it was
entitled to judgment as a matter of law on Kempton's nuisance claim.

KEY QUOTATIONS

“Because the undisputed facts show that Southern Flavor was authorized by law to operate the greenhouse
and did so in a lawful manner, we affirm the trial court’s summary judgment ruling.” (1)

“However, that which the law authorizes to be done, if done as the law authorizes, cannot be a nuisance.” (2)

“Unlike the commercial businesses in those cases, Southern Flavor’s greenhouse is not located in the wrong
place or operating in a manner inconsistent with the rural area.” (4)

“Because the greenhouse is a legal enterprise operated as the law authorizes, “[t]he trial court did not err in
granting summary judgment to [Southern Flavor] on the nuisance claim.”” (5)

FACTUAL BACKGROUND

Southern Flavor located a commercial greenhouse on rural land in Peach County zoned for agricultural use after
recruitment by the Peach County Development Authority. The greenhouse used automated supplemental lights
during the winter months, and light reflected upward through the roof; the evidence showed no feasible way to
limit the emissions while allowing the greenhouse to function properly. Kempton owned neighboring property
with a residence, pecan orchard, and fenced acreage, and testified that the light awakened him and impaired his
quality of life. Southern Flavor had obtained all necessary licenses and permits and operated the greenhouse
lawfully.

PROCEDURAL HISTORY



Kempton sued Southern Flavor, alleging that light emitted from Southern Flavor's commercial greenhouse
constituted a nuisance to his neighboring property. The trial court granted Southern Flavor's motion for summary
judgment, and Kempton appealed. The Court of Appeals affirmed.
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