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Florida Power Corp. v. City of Tallahassee

18 So. 2d 671 (Fla. 1944) - Decided June 27, 1944

SUMMARY

The Florida Supreme Court considered whether a hurricane-induced interruption of electric service

excused Florida Power Corporation from contractual outage penalties owed to the City of Tallahassee.

The court held that the hurricane constituted an act of God and legally justified the 10.2-hour

interruption under the contract. The court also upheld the striking of immaterial answer allegations and

reversed the final decree for further proceedings consistent with its opinion.
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Florida Power Corporation appealed a final declaratory decree entered
on bill and answer by the Circuit Court of Leon County, which held
that the power company remained liable for a contractual outage
penalty following a hurricane. The City cross-assigned error

concerning the striking of part of its answer.

The court reviewed the contract-construction and declaratory-decree
issues on the record presented by the bill and answer. On a final
hearing on bill and answer, responsive allegations in the answer are

accepted as true, while affirmative avoidance must be proven.
Published Florida Supreme Court opinion; precedential.
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QUESTIONS PRESENTED

1. Whether the hurricane constituted an act of God or a cause beyond the power company's control that

excused its failure to deliver electric energy under Article 12 of the contract.

2. Whether the contract's outage-penalty provisions could be read consistently with its act-of-God and

force-majeure provisions.
3. Whether the Circuit Court properly struck paragraph 5 of the City's answer as irrelevant and immaterial.

4. What issues and evidentiary consequences follow when a declaratory action is submitted for final

hearing on bill and answer.

HOLDINGS

1. The hurricane that disrupted the power company's facilities and prevented delivery for 10.2 hours was an

act of God and legally justified the company's non-delivery under the contract.

2. The provisions of Article 12 must be construed as a whole and reconciled where possible so that the act-
of-God exception and the outage provisions operate consistently; the contract did not impose the outage

penalty for the hurricane-related interruption at issue.

3. The lower court did not err in striking paragraph 5 of the City's answer because allegations concerning
the stability of collections, budgeting, and related matters were not responsive, material, or relevant to

the contractual outage issue presented by the complaint.

4. When a case is submitted for final hearing on bill and answer after the time for taking testimony has
expired, responsive allegations in the answer are taken as true; affirmative allegations by way of

avoidance must be proven, and the pleadings define and limit the issues.

KEY QUOTATIONS

“We therefore conclude that the hurricane visiting the City of Tallahassee and vicinity on October 7, 1941, for
a period of several hours which disorganized and dffected the equipment and facilities of the power company
and thereby prevented a delivery to the City of electric energy for 10.2 hours, in light of the cited authorities,
was an Act of God and a legal justification for the non delivery for the period of the energy as provided for by
the terms of the contract.” (646)

“The final decree appealed from is reversed, with directions for further proceedings in the lower court, not

inconsistent with the views herein expressed.” (648)

FACTUAL BACKGROUND

The parties entered a twenty-year contract under which Florida Power Corporation agreed to provide Tallahassee
with continuous and uninterrupted electric service, subject to specified exceptions and outage penalties. A
hurricane struck Tallahassee on October 7, 1941, damaging and disorganizing the power company's equipment
and causing a 10.2-hour interruption. The City deducted approximately $2,659.83 under the contract's outage

formula, and the power company sought a declaration that the deduction was unauthorized.



PROCEDURAL HISTORY

The power company filed a bill in chancery seeking a declaration of the parties' rights under an electric-energy
contract after the City deducted $2,659.83 in outage damages from amounts owed. The chancellor ruled that the
power company was not excused from liability even though the outage resulted from an act of God or a cause
beyond its control. The Supreme Court of Florida reversed and directed further proceedings consistent with its

opinion, while affirming the order striking the challenged portion of the City's answer.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Further proceedings in the lower court not inconsistent with the Supreme Court's opinion.
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