
SUPREME COURT OF NEBRASKA

Denali Real Estate, LLC v. Denali Custom Builders, Inc.
302 Neb. 984 (2019) · No. No. S-18-287 · Decided April 25, 2019

SUMMARY

The Nebraska Supreme Court affirmed most of a judgment enjoining Denali Custom Builders, Inc.,
from using “Denali” in its business and awarding statutory damages and attorney fees to Denali Real
Estate, LLC. The court addressed trade name infringement, deceptive trade practices, and tortious
interference, concluding that the evidence established a protected trade name, likelihood of confusion,
and deceptive practices, but did not establish all elements of tortious interference. The court also held
that the denial of the motion to dismiss became moot after trial and treated the motion for judgment on
the pleadings as essentially moot under the circumstances.
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PROCEDURAL POSTURE Denali Custom Builders appealed from a Lancaster County District
Court judgment imposing a permanent injunction, statutory damages,
attorney fees, and costs after finding trade name infringement and
deceptive trade practices. The district court also found intentional
interference with a business relationship.

STANDARD OF REVIEW An injunction action sounds in equity. The Nebraska Supreme Court
reviews factual questions de novo on the record and independently
resolves questions of fact and law, while giving possible weight to the
trial court's observation of witnesses when credible evidence conflicts.
Statutory interpretation is reviewed independently. Denial of a motion
to dismiss is reviewed de novo; a directed verdict is proper only when
reasonable minds can draw but one conclusion; evidentiary rulings and
attorney-fee decisions were reviewed for error or abuse of discretion
as applicable.
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QUESTIONS PRESENTED

1. Whether denial of Denali Custom Builders' motion to dismiss for failure to state a claim remained
reviewable after a trial on the merits.

2. Whether denial of the motion for judgment on the pleadings remained dispositive or reviewable after the
issues were tried and the pleadings were effectively conformed to the evidence.

3. Whether Denali Custom Builders waived or preserved its challenge to denial of its directed-verdict
motion.

4. Whether Denali Real Estate proved trade name infringement by establishing protectable trade names and
actual or likely confusion.

5. Whether Denali Custom Builders engaged in deceptive trade practices by causing confusion or
misunderstanding concerning the source, affiliation, or association of goods or services, including
through similar trade dress.

6. Whether Denali Real Estate proved tortious interference with a business relationship or expectancy.

7. Whether statutory damages, attorney fees, and the permanent injunction—including removal of "Denali"
from corporate or trade-name registrations—were authorized and proper.

HOLDINGS

1. Generally, denial of a motion to dismiss under Neb. Ct. R. Pldg. § 6-1112(b)(6) becomes moot after a
trial on the merits. Because Denali Real Estate prevailed at trial, Denali Custom Builders' challenge to
the denial of its motion to dismiss was moot.

2. A party that unsuccessfully moves for judgment on the pleadings may proceed to trial, preserve an
exception, and seek review on appeal from the final judgment. But where the issue is tried and the
pleadings are effectively amended to conform to the evidence, the original motion is essentially moot
and does not affect the result.

3. A designation is used as a trade name when it is displayed or otherwise made known to prospective
purchasers in the ordinary course of business in a manner associating it with the user's goods, services,



or business. A trade name infringement plaintiff must prove a valid protectable trade name and
substantial similarity causing actual or probable deception or confusion by ordinary persons exercising
ordinary caution.

4. Likelihood of confusion may be shown by circumstances indicating that persons are likely to transact
business with one party believing they are dealing with another. Relevant considerations include
similarity of products, geographic and market overlap, competition, duration without actual confusion,
and visual and phonetic similarity of the names.

5. Under Neb. Rev. Stat. § 87-302, a corporation engages in a deceptive trade practice when, in the course
of business, it causes a likelihood of confusion or misunderstanding concerning the source, sponsorship,
approval, certification, affiliation, connection, or association of goods or services. A deceptive-trade-
practice claim may consider image and trade dress in addition to the allegedly misused trade name.

6. A plaintiff must prove a valid business relationship or expectancy, the defendant's knowledge, an
unjustified intentional act of interference, causation, and damage. The claim also requires an intentional
act that induces or causes a breach or termination of the relationship or expectancy. Confusion about
identity alone does not satisfy this element.

7. Neb. Rev. Stat. § 87-217 authorizes a court to award statutory damages of $1,000 and reasonable
attorney fees in lieu of the other specified trade-name remedies. The district court properly awarded
those remedies.

8. A court may enjoin use or display of an imitation of a protected trade name and may order additional
equitable relief necessary to protect the public from further deceptive trade practices, including removal
of the offending name from corporate or trade-name registrations.

KEY QUOTATIONS

“We hold that generally, the denial of a motion to dismiss under § 6-1112(b)(6) becomes moot after trial.”
(995)

“A designation is “used” as a . . . trade name . . . when the designation is displayed or otherwise made known
to prospective purchasers in the ordinary course of business in a manner that associates the designation with
the goods, services, or business of the user . . . .” (1000)

“Confusion about identity alone did not satisfy this element.” (1004-1005)

FACTUAL BACKGROUND

Denali Real Estate, LLC registered the trade names "Denali Construction" and "Denali Homes" in Nebraska and
used them to build, advertise, and sell homes in eastern Nebraska. Denali Custom Builders, Inc., later began
building homes in Lancaster County and used "Denali Custom Builders"—rather than consistently using its full
legal corporate name—on signs, advertising, social media, and its website. The businesses operated in
overlapping markets and used similar visual branding, and evidence showed actual confusion involving a
prospective purchaser, suppliers, a furniture store, and a utility provider. The district court found trade name
infringement and deceptive trade practices and entered a permanent injunction, statutory damages, attorney fees,
and costs.



PROCEDURAL HISTORY

Denali Real Estate sued Denali Custom Builders in Nebraska district court, asserting trade name infringement,
deceptive trade practices, and tortious interference with a business relationship. The district court denied pretrial
motions to dismiss and for judgment on the pleadings, conducted a bifurcated bench trial, found liability on all
three claims, and awarded injunctive relief, $1,000 in statutory damages, attorney fees, and costs. After posttrial
motions were denied, Denali Custom Builders appealed. The Nebraska Supreme Court held that the motion-to-
dismiss challenge was moot, rejected the judgment-on-the-pleadings and other appellate challenges, reversed the
finding of tortious interference as unsupported by evidence of breach or termination, but affirmed the judgment
and relief because the other two claims independently supported the disposition.

DISPOSITION

affirmed
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