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SUMMARY

The Utah Court of Appeals held that landowners owe adjoining landowners and inhabitants a duty to

exercise reasonable care when conducting construction activities. It reversed summary judgment on

negligence, negligent infliction of emotional distress, and nuisance claims, while affirming summary

judgment on the trespass claim because Utah does not recognize negligent trespass. The court

remanded the negligent infliction of emotional distress claim for further consideration of disputed

factual issues.
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Appeal from the district court's grant of summary judgment dismissing
claims for negligence, negligent infliction of emotional distress,

trespass, and nuisance.

Summary judgment and the existence of a legal duty are reviewed for
correctness. Summary judgment is proper only when no genuine issue
of material fact exists and the moving party is entitled to judgment as a

matter of law.
Published and precedential Utah Court of Appeals opinion

Jeremy Rosser, Brandon Kilburn v. Elite Craft Homes, LLC, JPC

Contracting, Inc.

negligence  negligent infliction of emotional distress  appellate procedure



PRACTICE AREAS

Torts  Construction law  Real estate  Appellate procedure

QUESTIONS PRESENTED

1. Whether a landowner engaged in construction owes adjoining landowners and inhabitants a duty to

exercise reasonable care.

2. Whether summary judgment was proper on the Residents' negligent infliction of emotional distress
claim where the duty issue was resolved incorrectly and factual disputes remained concerning the zone

of danger and emotional distress.
3. Whether Utah recognizes a cause of action for negligent trespass.

4. Whether the nuisance claim should remain dismissed after the court reversed summary judgment on

several other claims.

HOLDINGS

1. Utah landowners owe adjoining landowners and inhabitants a duty to exercise reasonable care when

engaging in construction activities on their property.

2. Summary judgment on the negligent infliction of emotional distress claim was improper because Elite
owed a duty and the record contained disputed facts concerning whether the Residents were within the
zone of danger and suffered the required emotional distress.

3. Utah does not recognize a separate cause of action for negligent trespass; negligent invasions of

another's property are covered by general negligence principles.

4. The dismissal of the nuisance claim was reversed because the parties' stipulation made dismissal
contingent on the absence of another valid cause of action, and the court reversed summary judgment on

several other claims.

KEY QUOTATIONS

“landowners owe a duty to adjoining landowners and inhabitants to exercise reasonable care when they

engage in construction activities on their property.” ( 30)

“But plaintiffs are not left without recourse for negligent trespass. Such conduct is covered by a general
negligence claim because a negligent trespass claim, like negligence, requires proof of duty, breach,

causation, and damages.” (9 40)

FACTUAL BACKGROUND

Elite Craft Homes constructed a four-story, largely wood-framed apartment building on property adjacent to the
home of Jeremy Rosser and Brandon Kilburn. The construction site remained accessible to pedestrians after
hours, and Elite knew that unauthorized people had entered the site and that makeshift shelters had been
established there. In June 2021, a fire began at the construction site, spread to the Residents' home, destroyed the
home, killed their pets, and forced the Residents to flee; the precise origin and cause of the fire could not be

determined.



PROCEDURAL HISTORY

Jeremy Rosser and Brandon Kilburn sued the construction-site owner and contractor after a fire spread from the
adjacent construction site to their home. The district court granted summary judgment to Elite on all claims,
concluding that Elite owed no duty to the Residents and that the trespass claim lacked the required intent. The
Utah Court of Appeals affirmed as to intentional trespass, reversed as to negligence, negligent infliction of

emotional distress, and nuisance, and remanded for further proceedings.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand for further proceedings on the negligence, negligent infliction of emotional distress, and nuisance
claims. On the negligent-infliction-of-emotional-distress claim, the district court must address Elite's alternative
arguments concerning the zone of danger and the required emotional distress. The intentional trespass judgment

remains affirmed.
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