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Ashby v. Oolman
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SUMMARY

The Supreme Court of South Dakota affirmed the circuit court's judgment for Jon and Carol Oolman

in a dispute over a strip of land between the parties' properties in Lead, South Dakota. The court held

that Eugene and Judith Ashby failed to establish ownership through adverse possession under SDCL

15-3-15, 15-3-10, or 15-3-12 because they lacked qualifying claim and color of title, proof that taxes

were paid on the disputed strip, a substantial enclosure, and sufficient actual, continuous use.
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Ashby appealed from a circuit court judgment entered after a bench
trial that rejected his claims to establish a property boundary, trespass,
wrongful occupation, and adverse possession, and dismissed his

complaint.
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conclusions of law are reviewed de novo. Issues of statutory
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QUESTIONS PRESENTED

1. Whether Ashby established adverse possession under SDCL 15-3-15 based on claim and color of title,

ten years of possession, and payment of taxes.

2. Whether Ashby established adverse possession under SDCL 15-3-10 or SDCL 15-3-12 through the
required possession, substantial enclosure, cultivation, improvement, and other traditional elements of

adverse possession.

HOLDINGS

1. Ashby did not establish adverse possession under SDCL 15-3-15 because he failed to prove possession
under a good-faith claim and color of title and failed to prove that taxes had been assessed and paid on

the disputed strip.

2. Ashby did not establish adverse possession under SDCL 15-3-10 because the disputed strip was not
protected by a substantial enclosure and the evidence did not otherwise establish the statutory
requirements.

3. Ashby did not establish adverse possession under SDCL 15-3-12 because he failed to prove actual, open,
visible, notorious, continuous, and hostile occupation of the disputed strip, or that it was substantially
enclosed, usually cultivated, or improved.

KEY QUOTATIONS

“Proof of the individual elements of adverse possession present questions of fact for the trial court, while the

ultimate conclusion of whether they are sufficient to constitute adverse possession is a question of law.” (9 10)

“An invisible line from stump to pine tree to a hidden run-down fence is not largely enclosing the property

and does not meet the definition of substantial enclosure.” ( 21)

“The evidence in the record demonstrates Ashby's deed did not include the disputed property, nor has Ashby
fulfilled the elements of adverse possession under any statute.” (9 25)

FACTUAL BACKGROUND

Ashby owned 803 Searle Street in Lead, South Dakota, adjacent to property owned by Oolman at 809 Searle
Street. Ashby claimed that a roughly twenty-five-foot strip between the properties belonged to him based on the
description in an earlier deed, historical use, and remnants of a fence and trees. Oolman obtained a survey and
began constructing a garage after the City of Lead issued a building permit. The evidence showed that Ashby
rarely used or mowed the disputed strip, while occupants of Oolman's property maintained it, and that Ashby's

deed described only the north portion of Lot 4 rather than the disputed strip.

PROCEDURAL HISTORY

Ashby sued Oolman after Oolman began constructing a garage on a disputed strip of land between their

properties. Following a bench trial, the circuit court found for Oolman and dismissed the complaint. The South



Dakota Supreme Court affirmed.
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