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SUMMARY

The United States District Court for the Eastern District of Wisconsin partially grants the defendant’s

motion for summary judgment in Robert McMath’s 42 U.S.C. § 1983 action. The court dismisses

McMath’s First Amendment retaliation claim but finds factual disputes requiring trial on his Eighth

Amendment failure-to-protect claim. The court also grants McMath’s motion to recruit counsel for

trial.
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Plaintiff brought an action under 42 U.S.C. § 1983 asserting an Eighth
Amendment failure-to-protect claim and a First Amendment retaliation

claim. Defendant moved for summary judgment.

Summary judgment is appropriate when there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter
of law. The court viewed the evidence and drew reasonable inferences

in favor of the nonmoving party.
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QUESTIONS PRESENTED

1. Whether genuine disputes of material fact precluded summary judgment on McMath's Eighth

Amendment failure-to-protect claim.
2. Whether Sgt. de Lima Silva was entitled to qualified immunity on the Eighth Amendment claim.

3. Whether McMath produced evidence sufficient to create a genuine dispute that his protected inmate

complaint was a motivating factor in Sgt. de Lima Silva's allegedly retaliatory conduct.

4. Whether defendant was entitled to summary judgment on the First Amendment retaliation claim.

HOLDINGS

1. Summary judgment was improper because evidence, viewed in McMath's favor, could allow a jury to
find that a substantial risk of serious harm existed, that Sgt. de Lima Silva recognized the risk, and that

he was deliberately indifferent by allowing Parker to enter the cell.

2. Sgt. de Lima Silva was not entitled to qualified immunity at the summary-judgment stage because, if
McMath's version of events were accepted, the conduct violated a clearly established Eighth

Amendment right.

3. Defendant was entitled to summary judgment on McMath's First Amendment retaliation claim because
McMath offered no evidence, beyond speculation, that his inmate complaints motivated Sgt. de Lima

Silva's conduct.

KEY QUOTATIONS

“Summary judgment is appropriate when the moving party shows that there is no genuine dispute as to any

material fact and that the movant is entitled to judgment as a matter of law.” (Legal Standard)

“If a jury were to believe this version of events, the jury could reasonably draw an inference that a substantial
risk of harm existed, that Sgt. de Lima Silva in fact recognized that risk, and that, by allowing Inmate Parker
to enter the cell, Sgt. de Lima Silva was deliberately indifferent to the risk to McMath’s safety.” (Analysis § A)

“For these reasons, Sgt. de Lima Silva’s motion for summary judgment (Dkt. No. 72) is GRANTED-IN-PART
and DENIED-IN-PART.” (Conclusion)

FACTUAL BACKGROUND

McMath was incarcerated at Waupun Correctional Institution when Sgt. de Lima Silva, a temporary
supplemental staff employee unfamiliar with the inmates and cell assignments, escorted inmate Parker to a cell.
The parties disputed whether McMath and other inmates warned de Lima Silva before the cell door opened that
Parker threatened McMath, possessed a shank, and did not belong in the cell. Parker entered and attacked
McMath, after which de Lima Silva called for backup and intervened. McMath also alleged that de Lima Silva
retaliated against him because McMath had filed an inmate complaint against Officer Lange, but the record

contained no evidence beyond McMath's speculation and his assertion that he saw the two officers talking.



PROCEDURAL HISTORY

McMath filed suit against Sgt. de Lima Silva concerning an inmate attack at Waupun Correctional Institution
and alleged retaliation for an inmate complaint against another officer. On defendant's motion for summary
judgment, the court dismissed the First Amendment retaliation claim but denied summary judgment on the
Eighth Amendment failure-to-protect claim, which will proceed to trial. The court also granted McMath's motion

to recruit counsel.
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