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SUMMARY

The Delaware Supreme Court affirmed the Superior Court's denial of Patrick Henry's motion to

change or correct his sentences. The Court held that Henry's consecutive sentences were not illegal

because they complied with the law in effect when imposed, and that his ineffective-assistance claim

was not properly raised through a motion to correct an illegal sentence. The Court granted the State's

motion to affirm.
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Patrick Henry appealed the Superior Court's denial of his motion to
change or correct his sentences. The Delaware Supreme Court granted
the State's motion to affirm and affirmed the Superior Court's

judgment.

The Court granted the State's motion to affirm because it was manifest
on the face of Henry's opening brief that the appeal was without merit.
Claims not raised in the body of the opening brief were deemed
waived under Supreme Court Rule 14(b)(vi)(A)(3).
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QUESTIONS PRESENTED

1. Whether Henry's consecutive sentences were illegal under Superior Court Criminal Rule 35(a) because

they were imposed under the version of 11 Del. C. § 3901(d) requiring consecutive sentences.

2. Whether the sentences lacked the statutorily required period of lower-level custodial supervision for

transition back into society.

3. Whether an ineffective-assistance-of-counsel claim could be raised through a Rule 35(a) motion rather

than a motion for postconviction relief under Rule 61.

4. Whether Henry waived the claims concerning 11 Del. C. § 3901 by failing to raise them in the body of

his opening brief.

HOLDINGS

1. Henry waived the § 3901 claims he had made in the Superior Court because he did not raise them in the

body of his opening brief.

2. Henry's consecutive sentences were not illegal because, when they were imposed in 2007, 11 Del. C. §
3901(d) required sentences of confinement to run consecutively, and the convictions arose from two

separate incidents.

3. Henry's sentences included the statutorily required period of at least six months of Level IV, III, or II

supervision to facilitate his transition back into society.

4. An ineffective-assistance-of-counsel claim must be brought through a motion for postconviction relief

under Superior Court Criminal Rule 61, not through a Rule 35(a) motion to correct an illegal sentence.

KEY QUOTATIONS

“A sentence is illegal under Rule 35(a) if it exceeds the statutory limits, violates double jeopardy, is

ambiguous or internally contradictory, or is not authorized by the judgment of conviction.” (9 5)

“No sentence of confinement of any criminal defendant by any court of this State shall be made to run

concurrently with any other sentence of confinement imposed on such criminal defendant.” (n. 4)

FACTUAL BACKGROUND

Henry was convicted by Superior Court juries in March 2007 of cocaine trafficking, possession with intent to
deliver cocaine, and drug-paraphernalia offenses arising from two separate incidents in September and October
2006. The Superior Court imposed consecutive Level V sentences totaling thirty-nine years, suspended after
twenty-seven years for eighteen months of Level III probation. Henry later sought to alter the consecutive
structure of the sentences, asserted that the sentences lacked adequate step-down provisions, and alleged

ineffective assistance of trial and postconviction counsel.

PROCEDURAL HISTORY



Henry was convicted in two Superior Court criminal cases and sentenced in 2007 to an aggregate thirty-nine
years of Level V incarceration, suspended after twenty-seven years for eighteen months of Level III probation.
The Delaware Supreme Court affirmed the convictions and sentences on consolidated appeal in 2008. After the
Superior Court denied a prior motion seeking concurrent sentences in 2016, Henry filed a February 2019 motion
titled "Motion Amend § 3901 Fixing Term of Imprisonment," which the Superior Court denied on the ground

that 11 Del. C. § 3901 was not retroactive. The Supreme Court affirmed under its motion-to-affirm procedure.
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