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SUMMARY

The Florida Second District Court of Appeal reviewed the dismissal with prejudice of the parents'
individual claims arising from an incident involving their three-year-old daughter at a YMCA Kids
Zone. The court held that the parents should have been allowed to amend their loss of filial consortium
and breach of contract claims, but affirmed with-prejudice dismissal of their breach of fiduciary duty,
intentional infliction of emotional distress, and negligent infliction of emotional distress claims. The

case was affirmed in part, reversed in part, and remanded.

CASE DETAILS

COURT District Court of Appeal of Florida, Second District

WRITING FOR THE COURT Sleet, J.; Lucas, C.J.; Black, J.

JURISDICTION District Court of Appeal of Florida, Second District

DECIDED May 15, 2026

DOCKET 2D2024-1900

DISPOSITION reversed_and_remanded

PROCEDURAL POSTURE Appeal from an order dismissing with prejudice the parents' individual
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QUESTIONS PRESENTED

1. Whether the trial court abused its discretion by dismissing the parents' loss of filial consortium and

breach of contract claims with prejudice.

2. Whether the parents could state a cause of action for breach of fiduciary duty against the YMCA and its

employees.

3. Whether the parents stated claims for intentional infliction of emotional distress based on the incident

involving their daughter and the YMCA's postincident conduct.

4. Whether the parents' negligent infliction of emotional distress claims were barred by Florida's impact

rule because they did not contemporaneously perceive the incident.

HOLDINGS

1. The trial court abused its discretion by dismissing the loss of filial consortium and breach of contract
claims with prejudice because those claims had not been previously challenged in a manner that
constituted abuse of the privilege to amend, amendment would not prejudice the defendants, and

amendment was not shown to be futile.

2. The parents could not state a cause of action for breach of fiduciary duty against the YMCA or its
employees because the alleged facts did not establish a fiduciary relationship between the parents and

defendants.

3. The parents failed to state claims for intentional infliction of emotional distress, and dismissal with

prejudice was proper after their third attempt to plead those claims.

4. The parents' negligent infliction of emotional distress claims were barred because they did not
contemporaneously perceive or otherwise become involved in the incident causing the alleged injury to
their daughter.

KEY QUOTATIONS

“"Further, 'all doubts should be resolved in favor of allowing the amendment and refusal to do so generally
constitutes an abuse of discretion unless it clearly appears that [1] allowing the amendment would prejudice

the opposing party, [2] the privilege to amend has been abused, or [3] amendment would be futile."” (at 4)

“"one may not unilaterally impose a fiduciary responsibility on another simply by reposing trust; absent some

conscious acceptance of such duties, no fiduciary relationship is created."” (at 8)



“We note that it is not lack of compassion but rather our fidelity to the law that bars relief for these claims.”
(at 13)

FACTUAL BACKGROUND

The Does' three-year-old daughter was in the YMCA's Kids Zone under the supervision of YMCA employees
when she reported that two older boys had touched her inappropriately. YMCA personnel notified Mrs. Doe but
did not immediately contact law enforcement; Mrs. Doe later took the child home, and Mr. Doe demanded that
the YMCA notify law enforcement. The parents asserted individual claims arising from the incident, including

loss of filial consortium, breach of contract, breach of fiduciary duty, IIED, and NIED.

PROCEDURAL HISTORY

The Does filed an original complaint in 2022. After the trial court granted motions to dismiss without prejudice
and allowed amendment, they filed first and second amended complaints. The trial court dismissed all of the
parents' remaining claims with prejudice after their third pleading attempt. The appellate court reversed only the
with-prejudice dismissal of the loss of filial consortium and breach of contract claims and affirmed the dismissal
of the breach of fiduciary duty, IIED, and NIED claims.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The trial court must allow the Does an opportunity to amend their loss of filial consortium and breach of contract
counts. The dismissals with prejudice of the breach of fiduciary duty, ITED, and NIED claims remain affirmed.
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