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SUMMARY

The Supreme Court of Appeals of West Virginia consolidated two original prohibition proceedings
arising from the State's opioid litigation. The court held that the Mass Litigation Panel did not clearly
err in determining that the 2015 amendments to West Virginia's comparative fault statute did not apply
to the public nuisance claims, but clearly erred by failing to protect defendants' right to have common
issues tried to a jury. Petition No. 20-0751 was denied, while Petition No. 20-0694 was denied in part
and granted in part.
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PROCEDURAL POSTURE Original proceedings in prohibition challenging orders of the West

Virginia Opioid Litigation Mass Litigation Panel concerning jury trial
rights and the application of West Virginia's 2015 comparative-fault

amendments to public nuisance claims.

STANDARD OF REVIEW A writ of prohibition will not issue to correct a simple abuse of
discretion; it is available when a lower tribunal lacks jurisdiction or
exceeds its legitimate powers. In nonjurisdictional cases, the court
considers the five Hoover factors, giving substantial weight to whether

the lower tribunal committed clear legal error.
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QUESTIONS PRESENTED

1. Whether prohibition should issue because the Panel clearly erred in finding that the public nuisance

claims were equitable rather than legal claims for damages.

2. Whether the 2015 amendments to West Virginia's comparative-fault statute applied to the public

nuisance claims and permitted consideration of nonparty fault.

3. Whether the Panel could conduct a nonjury trial on public nuisance liability before a jury decided issues

common to the public nuisance claims and the plaintiffs' legal claims.

HOLDINGS

1. The Panel's determination that the public nuisance claims were not clearly legal claims for damages, and
therefore were not clearly subject to the constitutional jury-trial right or the 2015 comparative-fault

amendments, was not a clear-cut legal error warranting prohibition.

2. The court denied prohibition challenging the Panel's determination that the 2015 amendments did not
apply to the public nuisance claims.

3. When public nuisance liability and the plaintiffs' legal claims share common issues, the jury must decide

those common issues before the court conducts a nonjury trial of the equitable public nuisance claim.

KEY QUOTATIONS

“To the extent that the public nuisance liability determination and Plaintiffs’ legal claims present common

issues, the order of trial must be such that the jury first determines those common issues.” (23-24)
“But, those goals cannot override a party’s constitutionally-protected right to a jury trial.” (23)
FACTUAL BACKGROUND

Beginning in 2017, West Virginia cities, counties, hospitals, and the State sued opioid manufacturers,

distributors, pharmacies, and other defendants in more than eighty consolidated actions. The Mass Litigation



Panel ordered a nonjury Phase I trial addressing liability and causation for public nuisance claims and later
struck defendants' notices of nonparty fault. Defendants argued that the public nuisance claims were legal claims
for damages, that the 2015 comparative-fault amendments applied, and that trying equitable claims first would

impair their right to a jury trial on overlapping legal claims.

PROCEDURAL HISTORY

The Supreme Court of Appeals of West Virginia referred opioid-related cases to a Mass Litigation Panel. The
Panel ordered a nonjury Phase I trial on liability for public nuisance claims and struck defendants' notices of
nonparty fault on the ground that the 2015 comparative-fault amendments did not apply to the public nuisance
claims. Defendants sought writs of prohibition. The court denied Petition No. 20-0751, denied Petition No. 20-
0694 in part, and granted Petition No. 20-0694 in part, as moulded.

DISPOSITION

other

REMAND INSTRUCTIONS

The writ in Petition No. 20-0694 was granted in part as moulded. To the extent public nuisance liability and the
plaintiffs' legal claims present common issues, the Panel must order the trial so that a jury first determines those
common issues. The writ is narrow and affects only issues common to public nuisance liability and the plaintiffs'

legal claims.
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