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SUMMARY

The United States District Court for the Southern District of California dismissed David Rivas’s

Bivens civil action against MCC San Diego and Correctional Officer Jason Burganson. The court

dismissed the action for failure to state a claim and failure to amend or prosecute after Plaintiff did not

file an amended complaint by the court-ordered deadline. The court directed entry of final judgment

and certified that an appeal in forma pauperis would not be taken in good faith.
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Pro se incarcerated plaintiff's Bivens civil action was dismissed at the
screening stage, with leave to amend. After plaintiff failed to file an
amended complaint or otherwise respond, the district court dismissed

the action for failure to state a claim and failure to prosecute.

The court applied the Ninth Circuit's five-factor test for dismissal for
failure to prosecute or failure to comply with a court order: the public's
interest in expeditious resolution, the court's need to manage its
docket, prejudice to defendants, availability of less drastic alternatives,

and the public policy favoring disposition on the merits.
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QUESTIONS PRESENTED

1. Whether the court should dismiss the action under Federal Rule of Civil Procedure 41(b) because

plaintiff failed to amend his complaint as ordered and failed to prosecute.

2. Whether the action should be dismissed for failure to state a claim under 28 U.S.C. §§ 1915(e)(2)(B)(ii)
and 1915A(b)(1).

3. Whether plaintiff's in forma pauperis appeal should be certified as not taken in good faith under 28
U.S.C. § 1915(a)(3).

HOLDINGS

1. A district court may sua sponte dismiss an action under Federal Rule of Civil Procedure 41(b) when a
plaintiff fails to comply with a court order to amend or otherwise fails to prosecute, after weighing the
applicable dismissal factors. Because the court had clearly warned Rivas that failure to amend would

result in dismissal and the relevant factors supported dismissal, final dismissal was warranted.

2. Dismissal of the civil action for failure to state a claim was warranted under 28 U.S.C. §§ 1915(e)(2)(B)
(ii) and 1915A(b)(1), where the complaint had already been screened and dismissed and plaintiff failed

to file an amended pleading.

3. The court certified that an appeal in forma pauperis would not be taken in good faith.

KEY QUOTATIONS

“The failure of the plaintiff eventually to respond to the court’s ultimatum—either by amending the complaint
or by indicating to the court that [he] will not do so—is properly met with the sanction of a Rule 41(b)

dismissal.” (at 1)

“In determining whether to dismiss a claim for failure to prosecute or failure to comply with a court order, the
Court must weigh the following factors: (1) the public’s interest in expeditious resolution of litigation; (2) the
Court’s need to manage its docket; (3) the risk of prejudice to defendants/respondents; (4) the availability of

less drastic alternatives; and (5) the public policy favoring disposition of cases on their merits.” (at 1)

“A federal court is without personal jurisdiction over a defendant unless the defendant has been served in
accordance with Fed. R. Civ. P. 4.” (at 2)

FACTUAL BACKGROUND

David Rivas, an incarcerated pro se plaintiff, filed a Bivens action against MCC San Diego and correctional
officer Jason Burganson. The court previously screened and dismissed his complaint for failure to state a claim,
granted 45 days to amend, and warned that failure to amend would result in dismissal. More than a month after
the amendment deadline passed, Rivas had filed no amended complaint or other response, and no defendant had

been served.



PROCEDURAL HISTORY

Rivas filed a Bivens action and moved to proceed in forma pauperis. The court granted IFP status but dismissed
the complaint during screening under 28 U.S.C. §§ 1915(e)(2) and 1915A(b), allowing 45 days to amend and
warning that failure to do so could result in dismissal of the entire action. Rivas did not amend or respond, and
the court entered a final dismissal under Rule 41(b), also certifying that an IFP appeal would not be taken in
good faith.
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