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SUMMARY

The Supreme Court of South Dakota held that a circuit court exceeded its jurisdiction by remanding a

final, unappealed water-permit decision to the South Dakota Water Management Board for

reconsideration. The court concluded that the circuit court should have treated the administrative

decision as final and proceeded with the petitioners’ eminent-domain action to enforce the permit. It

granted a peremptory writ of prohibition directing the circuit judge to vacate the remand order and

continue the circuit-court proceedings.
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QUESTIONS PRESENTED

1. Whether the circuit judge had jurisdiction or authority to remand a final, unappealed water-permit

decision to the South Dakota Water Management Board for reconsideration.
2. Whether the doctrine of primary jurisdiction authorized the circuit judge's remand order.

3. Whether a peremptory writ of prohibition was the appropriate remedy for the circuit judge's actions.

HOLDINGS

1. The circuit judge exceeded his jurisdiction and authority by attempting to remand the petitioners'
eminent-domain case and water-permit application to the Board for reconsideration after the permit

decision had become final and was no longer subject to administrative reconsideration.

2. The doctrine of primary jurisdiction did not authorize the circuit judge to transfer the final water-permit

application back to the Board for reconsideration.

3. A peremptory writ of prohibition was the appropriate remedy, and the respondent was directed to vacate

the remand order and proceed with the petitioners' circuit-court action.

KEY QUOTATIONS

“An unappealed administrative decision becomes final and should be accorded res judicata effect.” (112)

“Based upon the foregoing analysis, we hold that the respondent exceeded his jurisdiction and authority by
attempting to remand the petitioners' eminent domain case to the Board for reconsideration of the petitioners'

water permit application.” (913)

“For the foregoing reasons, we grant the petitioners a peremptory writ of prohibition directing the respondent

to vacate his order of remand and to proceed with consideration of the petitioners' action in circuit court.”
(115)

FACTUAL BACKGROUND

The South Dakota Water Management Board granted Donald and Virgena Jundt a permit to divert water from the
South Side Ditch diversion point along Rapid Creek. South Side Ditch and Water Company refused to allow the
Jundts to use the ditch, so the Jundts commenced an eminent-domain action in circuit court to obtain use of the
ditch. The circuit judge later ordered the permit application remanded to the Board for additional findings
concerning whether the Jundts qualified as persons under SDCL 46-5-34.1 and for consideration of additional

materials, even though the permit decision had not been appealed and had become final.

PROCEDURAL HISTORY



The South Dakota Water Management Board granted the petitioners a water permit on March 15, 2005, and no
appeal was taken. After South Side Ditch and Water Company refused to allow use of the ditch, the petitioners
commenced an eminent-domain action in circuit court. The circuit judge ordered the water-permit application

remanded to the Board for additional findings and reconsideration. The Supreme Court prohibited enforcement

of that remand order and directed the circuit court to proceed with the eminent-domain action.

DISPOSITION
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REMAND INSTRUCTIONS

The respondent must vacate the December 4, 2006 order of remand and proceed with consideration of the

petitioners' eminent-domain action in circuit court.
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