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SUMMARY

The Appellate Division, Second Department, affirmed an order denying the defendant's motion for
summary judgment dismissing claims for diminution in value of real property and artwork allegedly
resulting from an oil spill. The court held that the defendant failed to justify a successive summary
judgment motion and, in any event, conflicting expert opinions created triable issues of fact

concerning the alleged damages.
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DISPOSITION affirmed

PROCEDURAL POSTURE Defendant appealed from an order denying those branches of its

motion for summary judgment that sought dismissal of plaintiffs'
claims for damages based on diminution in value of real property and

artwork.

STANDARD OF REVIEW The Appellate Division reviewed the denial of summary judgment,
determining whether defendant established entitlement to judgment as

a matter of law and whether triable issues of fact remained.
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QUESTIONS PRESENTED

1. Whether defendant's successive motion for summary judgment should have been entertained absent

newly discovered evidence or other sufficient cause.

2. Whether defendant established that the evidence supporting its later motion was unavailable during the
earlier summary-judgment motion and could not have been submitted through alternative evidentiary

means.

3. Whether conflicting expert opinions concerning diminution in value created triable issues of fact

precluding summary judgment.

HOLDINGS

1. Successive motions for summary judgment generally should not be entertained absent newly discovered
evidence or other sufficient cause, and a party may not base a later motion on facts or arguments that

could have been submitted on the original motion.

2. Summary judgment was properly denied because conflicting expert opinions presented triable issues of

fact concerning the diminution in value of plaintiffs' real property and artwork.

KEY QUOTATIONS

“Generally, successive motions for summary judgment should not be entertained, absent a showing of newly

discovered evidence or other sufficient cause” (*1)

“Successive motions for summary judgment should not be made based upon facts or arguments which could

have been submitted on the original motion for summary judgment” (*2)

FACTUAL BACKGROUND

Plaintiffs sought damages allegedly resulting from an oil spill, including damages for diminution in value of
certain real property and artwork. Defendant argued that the real property had not diminished in value and that
the artwork had not been physically damaged by the spill. The parties submitted conflicting expert opinions
concerning the claimed diminution in value, creating triable issues of fact.

PROCEDURAL HISTORY

The action sought, among other relief, damages for an alleged violation of Navigation Law § 181 arising from an
oil spill. After the Supreme Court denied defendant's earlier cross-motion for summary judgment dismissing the
complaint, defendant filed a subsequent motion directed to particular damages claims. The Supreme Court,
Suffolk County, denied those branches of the later motion, and the Appellate Division affirmed insofar as

appealed from.

DISPOSITION



affirmed
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