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SUMMARY

The Appellate Division, Third Department dismissed as moot an appeal concerning a dismissed action
for specific performance of a real-property sale contract. The court held that the property had been
sold to a nonparty, making specific performance impossible, and declined to sanction the plaintiff for
filing a frivolous appeal.
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PROCEDURAL POSTURE Plaintiff appealed from an order of Supreme Court that granted
defendants' motion to dismiss the complaint in an action seeking
specific performance of a real-estate sale contract. Before the appeal
was perfected, defendants sold the property to a nonparty. The
Appellate Division dismissed the appeal as moot and denied
defendants' request for sanctions.

STANDARD OF REVIEW An appeal is moot unless adjudication on the merits would result in
immediate and practical consequences to the parties. The court also
applied the standard governing sanctions for frivolous conduct under
22 NYCRR 130-1.1.
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QUESTIONS PRESENTED

1. Whether the appeal from dismissal of an action seeking specific performance became moot after the
subject property was sold to a nonparty and no stay preserved plaintiff's claim.

2. Whether defendants were entitled to sanctions on the ground that plaintiff's appeal was frivolous.

HOLDINGS

1. The appeal was moot because defendants no longer had title to convey and specific performance of the
real-property sale contract was no longer possible; no exception to the mootness doctrine applied.

2. Sanctions were denied because defendants did not meet their burden of showing that plaintiff's appeal
was completely without merit in law, undertaken to delay or prolong litigation, or based on false
material facts.

KEY QUOTATIONS

“[T]he jurisdiction of this Court extends only to live controversies and, as such, an appeal will be considered
moot unless an adjudication of the merits will result in immediate and practical consequences to the parties”
(*1)

“Defendants thus have no title to convey and specific performance of the contract for sale of the subject
property is no longer possible” (*1)

FACTUAL BACKGROUND

In December 2023, the parties contracted for the sale of real property in Troy, New York, subject to a mortgage
contingency clause permitting plaintiff to cancel by written notice if it could not obtain financing on specified
terms. Plaintiff timely canceled after failing to obtain the required mortgage, later attempted to rescind the
cancellation and proposed new financial terms, and sought specific performance when defendants refused to
proceed with the sale. Before the appeal from dismissal of that action was perfected, defendants sold the
property to a nonparty, and plaintiff's notice of pendency had already been canceled without a stay.

PROCEDURAL HISTORY

The parties entered into a contract for the sale of real property. After plaintiff was unable to obtain financing
under the contract's mortgage contingency clause, plaintiff canceled the contract, later attempted to rescind the
cancellation and proposed new financial terms, and then commenced an action for specific performance.
Supreme Court granted defendants' motion to dismiss. While the appeal was pending, defendants sold the
property to a third party, and the Appellate Division dismissed the appeal as moot.
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