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SUMMARY

The Supreme Judicial Court of Maine affirmed Richard Burdick's attempted-murder conviction and

forty-year sentence. The court held that the sentencing court's failure to submit to the jury the

aggravating circumstance that the victim was a law enforcement officer constituted Apprendi error, but

the error was harmless because the evidence was undisputed and the jury had made the same finding

in convicting Burdick of assault on an officer. A concurrence concluded that Apprendi was not

implicated because the sentence was within the range authorized for the offense as charged and

convicted.
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Direct appeal from a criminal judgment and sentence following a jury
conviction for attempted murder and related offenses. The defendant
raised an unpreserved constitutional challenge under Apprendi v. New
Jersey to the enhanced sentencing provision applied to his attempted-

murder sentence.

Because the Apprendi challenge was not preserved, the court reviewed
for obvious error under M.R. Crim. P. 52(b), applying a plain-error-
like standard. For the constitutional sentencing error, the court
required confidence beyond a reasonable doubt that the error did not
affect the defendant's substantial rights.
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QUESTIONS PRESENTED

1. Whether Maine's attempted-murder sentencing provision violated Apprendi by permitting the sentencing
court, rather than the jury, to find that the victim was a law enforcement officer acting in the

performance of official duties and thereby expose the defendant to life imprisonment.
2. Whether any Apprendi error was structural error requiring automatic reversal.

3. Whether the unpreserved sentencing error constituted obvious error affecting substantial rights or

causing manifest injustice.

HOLDINGS

1. When an aggravating circumstance increases the prescribed statutory maximum punishment from a term
of years to life imprisonment, the circumstance functions as an element of an aggravated offense and

must be submitted to the jury and proved beyond a reasonable doubt.

2. The omission of the single aggravating circumstance from the attempted-murder jury instructions was

not structural error requiring automatic reversal.

3. The instructional omission was harmless and did not constitute obvious reversible error because no

rational jury could have found otherwise on the omitted aggravating circumstance.

KEY QUOTATIONS

“If the finding that the attempted murder was committed with an aggravating circumstance is used to increase
the penalty for the crime beyond the prescribed statutory maximum of a term of years, that fact is not merely a
sentencing factor, but effectively becomes the functional equivalent of an element of the "aggravated"
attempted murder offense.” (325-326)

“When the claimed error is the omission of a particular instruction, we will vacate the judgment only if "the
record contains evidence that could rationally lead to a contrary finding with respect to the omitted
element."” (328-329)

“Because no rational jury would have concluded otherwise on the element that was not submitted to the jury

on the attempted murder charge, the absence of that element did not affect Burdick's substantial rights.” (329)

FACTUAL BACKGROUND

Three Hancock County Sheriff's officers went to Burdick's residence to arrest him on an outstanding felony
warrant. After retreating upstairs, Burdick fired a .22 magnum handgun twice at Officer Jeffrey McFarland at
close range while McFarland was attempting to secure him; McFarland survived because he was wearing a

bulletproof vest. The jury convicted Burdick of attempted murder and related offenses, and the sentencing court



imposed a forty-year term after finding that the victim was a law enforcement officer acting in the performance

of his duties.

PROCEDURAL HISTORY

A Hancock County Superior Court jury convicted Burdick of attempted murder, aggravated assault, assault on an
officer, criminal threatening with a dangerous weapon, and reckless conduct with a dangerous weapon. The court
imposed a forty-year sentence for attempted murder and concurrent shorter sentences on the remaining
convictions, relying on the fact that the victim was a law enforcement officer. Burdick did not raise the Apprendi
issue in the trial court or in his sentence-appeal application. The Supreme Judicial Court reviewed the

unpreserved claim for obvious error and affirmed.

DISPOSITION

affirmed
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