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SUMMARY

Data Foundry, Inc. v. City of Austin, Texas, 620 S.W.3d 387 (Tex. 2021): A ratepayer challenging

municipal utility rates as unreasonable, excessive, discriminatory, or confiscatory has standing based

on the concrete financial injury of being required to pay allegedly illegal rates, even if other ratepayers

suffer the same injury. The Texas Supreme Court rejected prior case law requiring a ratepayer to allege

an injury distinct from other ratepayers, holding that the personal obligation to pay an allegedly

improper rate satisfies the particularized-injury requirement for standing. The court also held that

issues of exclusive jurisdiction and exhaustion of administrative remedies were not properly before the

court of appeals on a Rule 91a motion that was granted solely on standing grounds, and remanded all

claims for further development.
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The court reviews the trial court's ruling on a Rule 91a motion de

novo, and standing is a question of law reviewed de novo.
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QUESTIONS PRESENTED

1. Whether Data Foundry alleged a particularized injury sufficient to confer standing to challenge the

City's electric utility rates.

2. Whether the court of appeals properly dismissed Data Foundry's claims challenging the rates as
unreasonable and excessive on the ground that the City has exclusive jurisdiction over unbundling

decisions.

3. Whether the court of appeals properly affirmed the dismissal of Data Foundry's discrimination claims on

the ground that they had no basis in law.

HOLDINGS

1. A ratepayer who alleges that it must pay an allegedly illegal rate suffers a concrete and particularized
injury sufficient to establish standing, even if other ratepayers suffer the same injury. Financial harm
from paying allegedly unreasonable, excessive, discriminatory, or confiscatory rates is a particularized
injury.

2. The exclusive jurisdiction issue is distinct from standing and was not properly before the court of

appeals because the trial court did not rule on it and the record was not developed. The court of appeals
erred in affirming the dismissal of those claims on that basis.

3. The court of appeals erred in affirming the dismissal of the discrimination claims because the trial court
did not rule on that ground and the City did not assert alternative grounds for affirmance. The issue was

not properly before the court of appeals.

KEY QUOTATIONS

“We have adopted the federal requirements for standing as set forth by the United States Supreme Court in
Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992). See Heckman, 369 S.W.3d at 154-55. To maintain
standing, a plaintiff must show: (1) an injury in fact that is both concrete and particularized and actual or
imminent, not conjectural or hypothetical; (2) that the injury is fairly traceable to the defendant’s challenged
action; and (3) that it is likely, as opposed to merely speculative, that the injury will be redressed by a

favorable decision.” (6)

“To the extent that Tuck or Schenker (or any other decision) may be read as holding that a utility ratepayer
cannot establish standing to sue unless it alleges an injury different from that of other ratepayers, beyond its
personal obligation to pay a rate that it claims is improper, we disapprove of those cases as inconsistent with

our standing jurisprudence.” (10)

“By alleging it was required to pay a rate for electric services to Austin Energy that was unreasonable,
excessive, discriminatory, and confiscatory, Data Foundry’s petition satisfied the standing requirement of a

particularized injury.” (11)

FACTUAL BACKGROUND



The City of Austin, through its city council, sets the rates that Austin Energy, a municipally owned electric
utility, charges to residents. Data Foundry, an internet service provider, purchases electricity from Austin Energy
and alleges that the rates set by the City are illegal, unreasonable, excessive, discriminatory, confiscatory, and
constitute an illegal tax. Data Foundry participated in the rate-making hearing process before the city council,
which ultimately rejected its arguments and passed an ordinance establishing new rates. Data Foundry then sued
the City in district court seeking declaratory and injunctive relief.

PROCEDURAL HISTORY

The trial court granted the City's motion to dismiss under Texas Rule of Civil Procedure 91a on the ground that
Data Foundry lacked standing because it failed to allege a particularized injury. The court of appeals reversed the
trial court's standing determination but affirmed the dismissal of some claims on the ground that the City had
exclusive jurisdiction over unbundling decisions and that Data Foundry failed to state a discrimination claim.

Both parties petitioned for review to the Texas Supreme Court.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

We reverse the court of appeals' judgment in part and affirm in part, and we remand all of Data Foundry's claims

to the trial court for further proceedings.
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