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SUMMARY

The appellate court reversed a summary judgment awarding a landlord possession in an unlawful
detainer action based on the allegedly illegal status of a garage dwelling. It held that the landlord could
not obtain summary judgment on a theory contradicting the nonpayment-of-rent theory pleaded in the
complaint without amending the complaint. The court further held that the landlord’s violation of
municipal requirements was an affirmative defense available to the tenant, not a basis for the landlord
to obtain possession.
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QUESTIONS PRESENTED

1. Whether a landlord may obtain summary judgment in an unlawful detainer action on a theory that was
not alleged in the complaint and contradicts the complaint's nonpayment-of-rent theory without first
amending the complaint.

2. Whether a landlord may prevail in an unlawful detainer action by relying on the illegal status of the
rental unit when the landlord's noncompliance with a tenant-protection ordinance constitutes an
affirmative defense available to the tenant.

3. Whether the appeal was moot because the tenant had vacated the premises and the writ of execution had
been returned as satisfied.

HOLDINGS

1. A plaintiff may not obtain summary judgment on a theory of entitlement to possession that was not
encompassed in the complaint and contradicts the basis alleged in the complaint unless the plaintiff
seeks leave to amend at or before the summary judgment hearing.

2. A landlord may not use the landlord's violation of a tenant-protection ordinance or the illegal status of
the rental unit as a basis to obtain possession in an unlawful detainer action when that violation operates
as an affirmative defense available to the tenant.

3. The appeal was not moot because reversal could provide effective relief, including potential
restitutionary relief and removal of the adverse consequences of the unlawful detainer judgment.

KEY QUOTATIONS

“We hold that absent an amendment to the complaint, summary judgment was not available to plaintiff on a
ground that contradicted the basis alleged in the complaint, and that plaintiff’s non-compliance with city
ordinance—an affirmative defense—was not a valid basis to award judgment in favor of plaintiff.” (1)

“A lessor’s violation of a tenant protection ordinance does not provide a basis for the lessor to prevail in an
unlawful detainer action.” (6)

“Settled maxims of jurisprudence prevented plaintiff from using her violation of the Maywood Municipal
Code as a sword to prevail in this unlawful detainer action.” (8)

FACTUAL BACKGROUND

Alonso rented Herrera a garage in Maywood that was being used as a dwelling unit without a permit or
certificate of occupancy. Alonso's unlawful detainer complaint and three-day notice alleged nonpayment of rent,
but her summary judgment motion argued that the lease was void because the unit was illegal and that she was
therefore entitled to possession without recovering rent. The trial court granted summary judgment without
allowing Herrera a meaningful opportunity to oppose the changed theory, and the writ of execution was later
returned as wholly satisfied.



PROCEDURAL HISTORY

Alonso filed an unlawful detainer complaint alleging that Herrera failed to pay rent after service of a three-day
notice to pay rent or quit. The trial court granted Alonso summary judgment on a different theory—that the lease
was void because the garage lacked a certificate of occupancy—and awarded possession. Herrera's motions for
reconsideration, new trial, and to set aside the judgment were denied. The appellate court reversed and awarded
Herrera costs on appeal.

DISPOSITION

reversed

REMAND INSTRUCTIONS

The judgment is reversed. The opinion does not impose additional express instructions, but leaves any
restitutionary or possession-related relief following reversal to the trial court's discretion.
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