UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

Commodity Futures Trading Commission v. Frankwell Bullion Ltd.

99 F.3d 299 (9th Cir. 1996) - Decided October 29, 1996

SUMMARY

The Ninth Circuit affirmed summary judgment for Frankwell Bullion Ltd., holding that the Treasury
Amendment to the Commodity Exchange Act exempted its off-exchange foreign-currency transactions
from CFTC jurisdiction. The court also held that sovereign immunity did not bar assessment of
receivership costs against the CEFTC under 28 U.S.C. § 2412(a). It affirmed the district court’s

allocation of 75 percent of the receivership costs to the CFTC.
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QUESTIONS PRESENTED

1. Whether Frankwell was a 'board of trade' within the meaning of the Treasury Amendment to the
Commodity Exchange Act and whether the Amendment therefore exempted Frankwell's off-exchange

foreign-currency transactions from CFTC jurisdiction.

2. Whether sovereign immunity barred the district court from assessing receivership costs against the
CFTC.

3. Whether the district court abused its discretion by allocating seventy-five percent of the receivership
costs to the CFTC.

HOLDINGS

1. The Treasury Amendment exempts all off-exchange foreign-currency transactions from CFTC
jurisdiction because the phrase 'transactions conducted on a board of trade' refers to transactions
conducted on an organized exchange. Frankwell therefore was not subject to CFTC jurisdiction on the

facts presented, regardless of whether its transactions were futures or spot trades.

2. Sovereign immunity did not bar the district court from assessing receivership costs against the CFTC
because 28 U.S.C. § 2412(a) authorizes costs against the United States that could be assessed against an

ordinary citizen, including receivership costs.

3. The district court did not abuse its discretion by assessing seventy-five percent of the receivership costs
against the CFTC.

KEY QUOTATIONS

“We hold, as the legislative history indicates, that Congress intended the Treasury Amendment to exempt all
off-exchange transactions in foreign currency.” (304)

“The reasoning behind Mullen suggests that receivership costs, like master’s fees, may be assessed as costs
under § 2412(a).” (305)

“Because Pioche Mines approves of the cost-allocation method which the district court adopted, the district
court did not abuse its discretion in allocating seventy-five percent of the receivership costs to the CFTC.”
(306)

FACTUAL BACKGROUND

Frankwell Bullion Ltd., a Hong Kong corporation, and its American affiliates marketed standardized foreign-
currency transactions to the general public. Customers paid initial and additional margin for long or short
positions, generally did not pay the full purchase price, did not expect to deliver or receive the currencies, and
could leave positions open indefinitely subject to daily carrying charges. The CFTC contended that these
transactions violated the Commodity Exchange Act, while Frankwell argued that the Treasury Amendment

exempted them from CFTC jurisdiction.
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The CFTC filed an action alleging that Frankwell violated sections 5 and 6 of the Commodity Exchange Act by
engaging in foreign-currency and precious-metals transactions without complying with the Act. The district
court issued a temporary restraining order and appointed a temporary receiver, later denied a preliminary
injunction and dissolved the receivership, granted Frankwell summary judgment, and assessed seventy-five

percent of the receivership costs against the CFTC. The Ninth Circuit affirmed both rulings.
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