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SUMMARY

The Texas Fourth Court of Appeals affirmed the trial court’s judgment in a dispute arising from an
owner-financed commercial property agreement. The court held that the seller was not entitled to
attorney’s fees under Texas Civil Practice and Remedies Code section 38.001 because he was not a
prevailing party: the temporary injunction and payment required to reinstate the note did not materially
alter the parties’ legal relationship. The court also upheld the trial court’s interpretation that foreclosure
proceedings could not begin until the buyer was 91 days late and its finding that the seller unjustifiably
refused the buyer’s tender of payment.
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DISPOSITION affirmed

PROCEDURAL POSTURE Welch appealed after a bench trial in which the trial court reinstated
the promissory note, denied both parties' requests for attorney's fees,
and rejected Welch's request for contempt relief. Welch challenged
only the denial of his attorney's-fee request.

STANDARD OF REVIEW Contract construction is reviewed de novo. Findings of fact after a
bench trial are reviewed under the standards applicable to jury
findings; supported findings are entitled to deference, and the trial
court's conclusions of law are reviewed de novo. For a legal-
sufficiency challenge to an adverse finding on which the appellant did
not bear the burden of proof, the appellant must show no evidence
supports the finding. For a factual-sufficiency challenge on an issue on
which the appellant did not bear the burden, the finding is set aside
only if it is so contrary to the overwhelming weight of the evidence as
to be clearly wrong and unjust.
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QUESTIONS PRESENTED

1. Whether Welch was entitled to attorney's fees under Texas Civil Practice and Remedies Code section
38.001 despite not obtaining monetary damages or other relief that materially altered the parties' legal
relationship.

2. Whether obtaining a temporary injunction and recovering personal property before trial made Welch a
prevailing party for purposes of section 38.001.

3. Whether the trial court's order requiring the Lopezes to pay $22,221.92 as a condition of reinstating the
promissory note made Welch a prevailing party.

4. Whether the trial court correctly interpreted the contract to prohibit Welch from initiating foreclosure
proceedings before the Lopezes were 91 days late.

5. Whether legally and factually sufficient evidence supported the trial court's findings that Welch
unjustifiably refused the Lopezes' tender and that his conduct was unfair and inequitable.

HOLDINGS

1. Welch was not entitled to attorney's fees because he failed to establish that he was the prevailing party
on his contract claim.

2. Obtaining a temporary injunction cannot, by itself, form the basis for an award of attorney's fees under
chapter 38.

3. The order requiring the Lopezes to pay $22,221.92 as a condition of reinstating the note did not make
Welch a prevailing party.

4. The contract prohibited Welch from initiating foreclosure proceedings until the Lopezes were 91 days
late on a payment.

5. Legally and factually sufficient evidence supported the findings that Welch unjustifiably refused the
Lopezes' payment and acted unfairly and inequitably.

KEY QUOTATIONS

“Whether a party prevails turns on whether the party prevails upon the court to award it something, either
monetary or equitable.” (5)



“A temporary injunction, however, is a preliminary matter, and the trial court’s ruling on a temporary
injunction does not support the defense of res judicata.” (6-7)

“Thus, we conclude the award of $22,221.92 does not materially alter the legal relationship between the
parties.” (8)

“We agree with the trial court’s interpretation that the agreement provided the Grantor could not properly
initiate foreclosure proceedings until the Grantee was 91 days late with a payment.” (11)

FACTUAL BACKGROUND

Welch and the Lopezes entered an owner-financed agreement for the sale of commercial property for $200,000,
payable through installments and a balloon payment. The agreement imposed late-payment consequences and
stated that foreclosure procedures would begin if the grantee was 91 days late, while also preserving Welch's
temporary access to remove equipment. After the Lopezes missed the May 1, 2023 installment, they attempted to
tender payment, including late fees and interest, before the 91st day, but Welch rejected the tenders and filed suit
seeking foreclosure-related relief. The trial court found that Welch prematurely initiated foreclosure proceedings,
unjustifiably refused payment, and interfered with the Lopezes' interests, while the appellate court deferred to
those factual findings.

PROCEDURAL HISTORY

Welch sued the Lopezes for breach of promissory note, breach of contract, and money had and received, seeking
foreclosure-related relief and attorney's fees. The Lopezes answered, asserted defenses and contract-related
counterclaims, and tendered a late payment before the contractual 91-day period expired. After granting
temporary injunctive relief, the trial court found that Welch had prematurely initiated foreclosure proceedings,
unjustifiably refused the Lopezes' tender, and was not the prevailing party; it ordered reinstatement of the note
upon payment of $22,221.92 and denied attorney's fees to both sides. The court of appeals affirmed.

DISPOSITION

affirmed
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