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SUMMARY

The Supreme Court of Kentucky reviewed McCracken County Ordinance No. 2000-4, which

regulated sexually oriented businesses through requirements concerning dancer attire, operating hours,

and physical contact with patrons. The court held that Jameson had not presented sufficient evidence

to cast direct doubt on the county’s rationale concerning the ordinance’s secondary-effects regulation,

reversed the Kentucky Court of Appeals, and reinstated the district court’s judgment. The opinion

addresses First Amendment standards applicable to sexually oriented businesses and the evidentiary

framework for evaluating such regulations.
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The Commonwealth appealed the Kentucky Court of Appeals' decision
vacating the circuit court's judgment and remanding for further
evidentiary proceedings concerning the constitutionality of
McCracken County Ordinance No. 2000-4.

De novo review applies to the construction and application of the

ordinance because that is a matter of law.
published opinion; binding Kentucky Supreme Court precedent
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QUESTIONS PRESENTED

1. Whether McCracken County Ordinance No. 2000-4 is a content-neutral regulation subject to the four-
part test of United States v. O'Brien.

2. Whether the ordinance furthers a substantial governmental interest in combating the negative secondary

effects associated with sexually oriented businesses.

3. Whether Jameson's evidence was sufficient to cast direct doubt on the county's rationale and shift the

evidentiary burden back to the county under City of Los Angeles v. Alameda Books, Inc.

4. Whether a municipality must demonstrate localized secondary effects before enacting an ordinance

regulating sexually oriented businesses.

HOLDINGS

1. The ordinance is content neutral because it regulates the negative secondary effects associated with

sexually oriented businesses rather than suppressing the erotic message conveyed by nude dancing.

2. Ordinance No. 2000-4 satisfies the O'Brien test because it is within the county's constitutional power,
furthers a substantial governmental interest, is unrelated to suppression of expression, and imposes only

a minimal restriction on expression.

3. Jameson did not present actual and convincing evidence sufficient to cast direct doubt on the county's

rationale, so the evidentiary burden did not shift back to the county.

4. A municipality need not demonstrate actual secondary effects in its own locality before adopting an

ordinance regulating sexually oriented businesses.

KEY QUOTATIONS

“Thus, we hold that the ordinance at issue here is content neutral.” (29-30)

“For the reasons outlined above, we find that McCracken County Ordinance No.2000-4 satisfies the second
prong of O'Brien in that the ordinance furthers the county's substantial governmental interest in preventing

and combating the negative secondary effects associated with sexually oriented businesses.” (32)

“In this case, Jameson failed to present "actual and convincing evidence" sufficient to cast "direct doubt" on
the fiscal court's rationale or findings or that the secondary effects generally associated with sexually

oriented businesses are merely a pre-textual justification for the suppression of protected expression.” (34)

FACTUAL BACKGROUND

McCracken County adopted Ordinance No. 2000-4 regulating sexually oriented businesses, including
requirements that dancers wear pasties and G-strings, restrictions on hours of operation, and a prohibition on
physical contact between dancers and patrons. Jameson operated Regina's I, an adult cabaret, and was cited for
violating the ordinance by operating during prohibited hours, permitting total nudity, and allowing physical
contact. At the constitutional hearing, Jameson presented evidence concerning police calls and local property

values, but the Supreme Court concluded that this evidence did not directly rebut the county's reliance on



studies, judicial findings, and legislative judgments concerning the negative secondary effects of sexually

oriented businesses.

PROCEDURAL HISTORY

Jameson was cited for operating an adult cabaret in violation of McCracken County's sexually oriented business
ordinance and moved in district court for a declaration that the ordinance was unconstitutional. The McCracken
District Court denied the motion, and the McCracken Circuit Court affirmed. The Kentucky Court of Appeals
affirmed in part, vacated in part, and remanded for an evidentiary hearing on whether Jameson's evidence cast
direct doubt on the county's rationale for requiring dancers to wear pasties and G-strings. The Supreme Court of
Kentucky reversed the Court of Appeals and reinstated the district court's judgment.

DISPOSITION

reversed

REMAND INSTRUCTIONS

No remand was ordered by the Supreme Court. The Court reversed the Kentucky Court of Appeals insofar as it
required further evidentiary hearings and supplemental evidence, and reinstated the McCracken District Court's

judgment upholding the ordinance.
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