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SUMMARY

The Louisiana Court of Appeal, Third Circuit, addressed liability arising from a pedestrian-vehicle
accident after a bus passenger was discharged at a location other than her usual stop. The court
reversed the finding that the Lafayette City-Parish Consolidated Government owed passenger-related
duties after the passenger safely disembarked, reallocating fault as 80% to Maria Munar and 20% to
Kurt Schmersahl. The court affirmed the damages award and denied Schmersahl's request for appellate
attorney fees.
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PROCEDURAL POSTURE Consolidated appeal from a bifurcated personal-injury trial. The trial
court found Lafayette City-Parish Consolidated Government fifteen
percent at fault, the jury found Maria Munar seventy-five percent at
fault and Kurt Schmersahl ten percent at fault, and the trial court
granted Munar a judgment notwithstanding the verdict on damages.
Munar and the governmental defendant appealed, and Schmersahl
answered seeking attorney fees on appeal.

STANDARD OF REVIEW Factual findings are reviewed for manifest error or clear wrongness;
evidentiary rulings for abuse of discretion; denial of a JNOV for
manifest error; damage awards for abuse of discretion; and assessment
of costs for abuse of discretion.

PRECEDENTIAL VALUE published precedential Louisiana Court of Appeal decision



PARTIES Lafayette City-Parish Consolidated Government, Maria M. Munar v.
State Farm Insurance Company, Kurt W. Schmersahl, Jr.

TOPICS

negligence duty of care comparative fault evidence appellate procedure

PRACTICE AREAS

torts personal injury premises and transportation liability evidence appellate procedure

QUESTIONS PRESENTED

1. Whether Lafayette City-Parish Consolidated Government owed Munar a passenger-carrier duty after she
safely disembarked from the bus at a safe location.

2. Whether the trial court abused its discretion by excluding evidence of Schmersahl's prior automobile
accidents.

3. Whether the jury's allocation of fault was manifestly erroneous or clearly wrong.

4. Whether the trial court erred in denying Munar's JNOV motion on liability.

5. Whether the trial court abused its discretion in awarding $39,047 in damages.

6. Whether the trial court abused its discretion in allocating trial costs.

7. Whether Schmersahl was entitled to attorney fees for work performed on appeal.

HOLDINGS

1. A common carrier's heightened passenger duty and contract to transport for hire end when a passenger
freely and safely disembarks at a safe location. After that point, the former passenger is owed only
ordinary care. Because Munar safely exited the bus and reached the intersection without incident, the
governmental defendant was not liable for the subsequent accident.

2. The trial court did not abuse its discretion by excluding evidence of Schmersahl's prior accidents
because the evidence did not establish a habit or pattern and posed a risk of unfairly prejudicing the jury.

3. The jury's finding that Munar was seventy-five percent at fault was reasonably supported by the record
and was not manifestly erroneous. After removing the governmental defendant's fifteen percent
allocation, the court reassigned fault so that Munar was eighty percent at fault and Schmersahl was
twenty percent at fault.

4. The trial court properly denied Munar's motion for JNOV on liability because the evidence did not point
so strongly in her favor that reasonable persons could not reach a contrary verdict.

5. The trial court did not abuse its discretion by awarding $39,047, consisting of $20,000 in general pain
and suffering damages, $7,500 for future loss of enjoyment of life, and $11,547 in medical expenses.

6. The trial court's original cost assessment was not an abuse of discretion, but the appellate court rendered
judgment modifying costs to reflect the revised fault allocation: eighty percent to Munar and twenty



percent to Schmersahl.

7. Schmersahl was not entitled to attorney fees for work performed on appeal because he was neither
entitled to nor awarded attorney fees in the trial court.

KEY QUOTATIONS

“once a passenger freely disembarks at his chosen destination free from harm, his status as passenger, and
the public carrier's contract to transport for hire, cease.” (1276-1277)

“the issue to be resolved by a reviewing court is not whether the trier of fact was right or wrong, but whether
the factfinder's conclusion was a reasonable one.” (1278)

“where there are two permissible views of the evidence, the factfinder's choice between them cannot be
manifestly erroneous or clearly wrong.” (1278)

“JNOV is warranted only when the, facts and inferences, viewed in the light most favorable to the party
opposing the motion, is so strongly and overwhelmingly in favor of the moving party that, reasonable men
could not arrive at a contrary verdict” (1279)

FACTUAL BACKGROUND

Maria Munar, a sixty-nine-year-old woman, was riding a Lafayette Transit bus to English lessons. The bus driver
missed her designated stop and discharged her approximately 150 feet beyond it, at a safe location where she
exited without complaint. Munar walked back toward the intersection, waited approximately thirty seconds, and
entered the roadway despite seeing Kurt Schmersahl approaching; Schmersahl struck her while turning, causing
injuries to her wrist and right leg or foot.

PROCEDURAL HISTORY

Munar sued Schmersahl and Lafayette City-Parish Consolidated Government after Schmersahl struck her while
she was crossing a street. In the bifurcated trial, the trial judge assigned fifteen percent fault to the governmental
defendant and awarded damages against it, while the jury assigned seventy-five percent fault to Munar and ten
percent to Schmersahl and awarded no damages. The trial court denied Munar's JNOV motion as to liability but
granted it as to damages, awarding $39,047 subject to comparative fault. The court of appeal reversed the
governmental defendant's liability, reassigned the remaining fault, affirmed the damages determination, modified
costs, and denied Schmersaal's request for appellate attorney fees.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The opinion states that judgment is rendered rather than directing a conventional remand: the governmental
defendant's fifteen-percent liability is reversed; Munar is assigned eighty percent fault and Schmersahl twenty



percent liability; trial costs are assessed eighty percent to Munar and twenty percent to Schmersahl; all other
aspects of the trial judgment are affirmed. Schmersahl's request for appellate attorney fees is denied.
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