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SUMMARY

The Vermont Supreme Court affirmed the Human Services Board’s reversal of the Department’s

substantiation of abuse against an individual assistant who dunked a developmentally disabled student

three times during a swimming-pool therapy session. The Court held that 33 V.S.A. § 6902(1)(E)
contains a subjective intent requirement but applies an objective standard to whether conduct should

reasonably be expected to cause serious emotional distress. It concluded that the Board applied the

proper standard and made sufficient findings to support its decision.
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The Department appealed the Human Services Board's reversal of its
substantiation of abuse by E.C. The Vermont Supreme Court affirmed

the Board's decision.

The Court deferred to the Board's decisions and would not set aside its
findings unless clearly erroneous. It reviewed whether the Board
applied the proper legal standard, whether the evidence reasonably
supported the findings, and whether the findings reasonably supported
the conclusions. The record was construed in the manner most

favorable to the Board's conclusions.
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QUESTIONS PRESENTED

1. Whether 33 V.S.A. § 6902(1)(E) establishes an objective standard for determining whether intentional
conduct should reasonably be expected to cause intimidation, fear, humiliation, degradation, agitation,
disorientation, or other serious emotional distress to a vulnerable adult.

2. Whether the Human Services Board properly applied that standard in reversing the Department's

substantiation of abuse.

3. Whether the Board made sufficient findings of fact to support its decision.

HOLDINGS
1. Section 6902(1)(E) contains a subjective intent element and an objective result element: the conduct
must be intentional, and it must be conduct that should reasonably be expected to cause the listed forms
of distress.
2. The Board acted within its discretion in concluding that E.C.'s conduct could not reasonably be expected
to cause the statutory forms of serious emotional distress, and the facts did not establish abuse as a
matter of law.

3. The Board's findings were sufficient to support its reversal of the Department's substantiation, even

though some findings appeared in the reasons section rather than the formal findings-of-fact section.

KEY QUOTATIONS

“The plain meaning of the statute indicates that it has both subjective and objective elements.” (1 A.3d at
1009)

“The mental element of the statute is subjective—the individual in question must have acted intentionally. The
result of the individual's behavior is measured by an objective standard—whether it is reasonably to be
expected that the individual's behavior will result in serious emotional distress in the vulnerable adult.” (1
A.3d at 1009)

“Rather than relying on abstract definitions, we must evaluate the meaning of these terms in the context of the

statute.” (1 A.3d at 1010)

“The application of an objective reasonableness test does not preclude the Board from considering the actual
consequences of petitioner's conduct to assist it in determining how a reasonable person would view such

conduct.” (1 A.3d at 1012)

FACTUAL BACKGROUND



E.C. had worked for approximately seventeen years as an individual assistant for special-needs students and had
assisted A.M., a nineteen-year-old vulnerable adult with significant physical and developmental impairments, for
four years. During a pool-based physical therapy session, A.M. refused to perform abdominal crunches, and E.C.
unexpectedly placed her hands on his shoulders and dunked him underwater three times over approximately
twenty-five seconds. A.M. then refocused and completed the remainder of his therapy program; the Board found
that he was agitated before and during the dunking but not afterward.

PROCEDURAL HISTORY

The Department investigated a report that E.C., an individual assistant for special-needs students, abused a
vulnerable adult by dunking him underwater three times during a swimming-pool physical therapy session. The
Department substantiated abuse under 33 V.S.A. § 6902(1)(B) and (E), but the Human Services Board reversed

after a fair hearing. The Department timely appealed to the Vermont Supreme Court.
DISPOSITION

affirmed
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