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SUMMARY

The United States District Court for the District of Columbia partially granted and partially denied

cross-motions for summary judgment in a FOIA action concerning CDC records about COVID-19-

related misinformation and disinformation on social media. The court upheld withholdings under

FOIA Exemption 5 and upheld Exemption 4 withholdings concerning BrandLift materials, but held

that CrowdTangle materials were not sufficiently commercial or confidential to qualify for Exemption

4 protection.
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Cross-motions for summary judgment in a Freedom of Information
Act action challenging the CDC's withholding of responsive records
under FOIA Exemptions 4 and 5.

On summary judgment in a FOIA case, the agency bears the burden of
showing that an exemption applies and that disclosure would
foreseeably harm an interest protected by the exemption. Summary
judgment may be based on agency declarations that describe the
documents and withholding justifications with reasonably specific
detail, logically connect the withheld information to the exemption,

and are not controverted by contrary evidence or evidence of bad faith.
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QUESTIONS PRESENTED

1. Whether the CDC properly withheld meeting agendas and meeting-conclusion summaries under FOIA

Exemption 5's deliberative-process privilege.
2. Whether the CDC properly withheld portions of Meta's BrandLift records under FOIA Exemption 4.
3. Whether the CDC properly withheld CrowdTangle reports under FOIA Exemption 4.

4. Whether allegations of unlawful or unauthorized agency conduct create a government-misconduct

exception to FOIA Exemptions 4 or 5.

HOLDINGS

1. The CDC properly withheld the challenged Exemption 5 materials because the meeting agendas and
summaries were protected deliberative-process materials, and the plaintiff's allegations of unlawful or

unauthorized agency conduct did not overcome the privilege.
2. The CDC properly withheld the challenged portions of the BrandLift reports under FOIA Exemption 4.

3. The CDC improperly withheld the CrowdTangle reports under Exemption 4 because it failed to establish
that the reports were commercial information, confidential information, or information whose disclosure

would cause foreseeable harm to an interest protected by the exemption.

4. Allegations that the government engaged in unlawful or unauthorized conduct do not create an exception
to FOIA Exemption 4.

KEY QUOTATIONS

“The documents must therefore be “both predecisional and deliberative.”” (3)

“A meeting agenda prepared before the meeting is necessarily predecisional and inherently deliberative in

that staff are suggesting the topics to be discussed at the meeting.” (4)

“not every bit of information submitted to the government by a commercial entity qualifies for protection
under Exemption 4.” (8)

“it is hard to see how information could be deemed confidential if its owner shares it freely.” (9)

FACTUAL BACKGROUND

Plaintiff sought CDC records concerning efforts to flag COVID-19 or COVID-19-vaccine misinformation or
disinformation on social media, including communications with social-media companies. The CDC produced

responsive records in phases and withheld portions under several FOIA exemptions. The remaining disputes



concerned deliberative-process materials and commercial information relating to Meta's BrandLift and

CrowdTangle tools; the CDC had already released the previously withheld names under Exemption 6.

PROCEDURAL HISTORY

Plaintiff submitted a FOIA request on July 16, 2021, seeking records concerning efforts to flag COVID-19 or
COVID-19-vaccine misinformation or disinformation on social media. After the CDC produced responsive
documents in phases, re-reviewed more than 1,000 pages, released additional material, and supplied draft
Vaughn indexes, disputes remained concerning Exemption 4 withholdings for BrandLift and CrowdTangle
records and Exemption 5 deliberative-process withholdings. The CDC and plaintiff filed cross-motions for
summary judgment; the court granted both motions in part and denied both in part.
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