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SUMMARY

The Appellate Division, First Department reversed an order granting a default judgment and denying
the defendant's motions for a permanent stay and vacatur of a seizure order. The court held that the
defendant established a reasonable excuse for the default and a meritorious defense, and that the
dispute concerning replevin of a brass sign was subject to FINRA arbitration under an earlier
unappealed order. The court denied the default judgment, granted the stay, and vacated the seizure
order.
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DISPOSITION reversed

PROCEDURAL POSTURE Defendant appealed from an order granting plaintiff's motion for a
default judgment and denying defendant's motions for a permanent
stay of the action and vacatur of an order of seizure.

STANDARD OF REVIEW Review of the Supreme Court's legal determination concerning default
judgment, arbitration, and the effect of a prior unappealed order; the
Appellate Division reviewed the order on the law.
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QUESTIONS PRESENTED

1. Whether defendant demonstrated a reasonable excuse for his default and a potentially meritorious
defense sufficient to warrant denial of plaintiff's motion for a default judgment.

2. Whether the prior unappealed determination that the dispute was subject to FINRA arbitration required a
permanent stay of the action and dismissal of the replevin complaint.

3. Whether the order of seizure should be vacated because the court lacked authority to address the merits
of claims already referred to arbitration.

HOLDINGS

1. Defendant demonstrated a reasonable excuse for the default and a meritorious defense, supported by an
affidavit; his untimeliness should therefore have been excused and plaintiff's motion for a default
judgment denied.

2. The action should have been permanently stayed and the complaint dismissed because the alleged
conversion of the brass sign had already been determined to be subject to FINRA arbitration in an earlier
unappealed order.

3. The order of seizure should have been vacated because the replevin dispute was subject to arbitration
and the court lacked authority to adjudicate its merits.

KEY QUOTATIONS

“Given the questions of fact as to the merits, the brief delay, the lack of intention on defendant's part to
default, and plaintiff's failure to demonstrate any prejudice attributable to the delay, as well as the policy
preference in favor of resolving disputes on the merits, defendant's untimeliness should have been excused”
([*1])

“Once the issue was remanded to arbitration, the court's role ended and it did not have the power to address
the merits of the replevin claims” ([*1])

FACTUAL BACKGROUND

Plaintiff sought replevin of a brass sign recovered from the World Trade Center 9/11 site. Defendant delayed
responding to the complaint, but his counsel appeared shortly before plaintiff's default-judgment motion was
processed, and defendant timely opposed the motion by filing a motion to dismiss asserting lack of jurisdiction
and other defenses. In an earlier order in a separate action, Supreme Court had determined that plaintiff's claims
against defendant concerning the brass sign were subject to FINRA arbitration; plaintiff filed this action while
asserting the same claim in the pending arbitration and did not inform the court of the arbitration or the earlier
order.

PROCEDURAL HISTORY



Supreme Court, New York County, granted plaintiff's motion for a default judgment and denied defendant's
motions for a permanent stay and to vacate an order of seizure. The Appellate Division unanimously reversed,
denied the default-judgment motion, granted the motions for a permanent stay and vacatur, and directed
dismissal of the complaint based on the prior determination that the dispute was subject to FINRA arbitration.

DISPOSITION

reversed

REMAND INSTRUCTIONS

The default judgment is denied, the motion for a permanent stay is granted, the order of seizure is vacated, and
the complaint is to be dismissed because the dispute is subject to FINRA arbitration.
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