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SUMMARY

The Montana Supreme Court reviewed challenges to the Montana Department of Environmental
Quality’s approval of Lucky Minerals, Inc.’s exploration license in Emigrant Gulch. The court held
that the plaintiffs had standing and that DEQ was required to conduct additional analysis concerning
road improvements, water quality, and project alternatives, but it rejected the argument that DEQ had
to analyze potential full-scale mining on adjacent federal lands at the exploration-permit stage. The
court affirmed in part, reversed in part, and remanded to DEQ for further analysis.
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QUESTIONS PRESENTED

1. Whether the environmental plaintiffs had standing to challenge DEQ's issuance of the exploration
permit.

2. Whether DEQ was required to evaluate the environmental impacts of potential full-scale mining on
adjacent federal lands.

3. Whether DEQ adequately analyzed the environmental impacts of expected access-road improvements.

4. Whether DEQ took the required hard look at water-quality issues.

5. Whether DEQ adequately analyzed alternatives to approving the exploration proposal under MEPA.

6. Whether Montana Code Annotated § 75-1-201(6)(c) and (d), which limit remedies for MEPA violations,
violated the Montana Constitution.

HOLDINGS

1. The environmental organizations had standing because their members alleged particularized aesthetic,
recreational, property, and business injuries caused by the exploration permit that could be alleviated by
vacating the permit.

2. DEQ was not required at the exploration-permit stage to analyze the environmental impacts of potential
future full-scale mining on adjacent federal lands because issuance of the exploration permit did not
irreversibly set that mining in motion and a later DEQ approval would be required.

3. DEQ failed to take the required hard look at the impacts of expected road improvements on wildlife,
particularly grizzly bears and wolverines, and supplemental review was required.

4. DEQ took the required hard look at groundwater-quality data in evaluating the likely effects of the
proposed exploration, but its requirement that Lucky later develop a mitigation plan for artesian flow
was inadequate and required supplemental review.

5. MEPA did not require DEQ to devise a scaled-down alternative to Lucky's privately sponsored
exploration project, such as fewer drill holes. DEQ satisfied its alternatives obligation by considering
alternative ways to respond to the application, including approval, approval with modifications, and
denial.



6. Montana Code Annotated § 75-1-201(6)(c) and (d), which limit MEPA remedies to remand and prohibit
injunctions or invalidation of permits during further review, are facially unconstitutional under Article II,
Section 3, and Article IX, Section 1, of the Montana Constitution.

KEY QUOTATIONS

“The critical point by which the required environmental review must have occurred is the “go/no go”
juncture, beyond which lies an “irretrievable commitment of resources” or “successive steps set into
irreversible motion.”” (¶ 32)

“MEPA requires agencies to “study, develop, and describe appropriate alternatives to recommend courses of
action in any proposal that involves unresolved conflicts concerning alternative uses of available
resources.”” (¶ 47)

““Procedural,” of course, does not mean “unimportant.”” (¶ 70)

“We conclude that it has not.” (¶ 78)

“Section 75-1-201(6)(c) and (d), MCA, by seeking to deny the people of Montana these remedies, falls short
of the constitutional guarantee and is therefore facially unconstitutional.” (¶ 89)

FACTUAL BACKGROUND

Lucky Minerals sought a Montana exploration license to drill up to 46 holes from 23 pads on privately owned
patented mining claims in Emigrant Gulch, near the Greater Yellowstone Ecosystem and the Yellowstone River
watershed. The project required improvements to an unsafe Forest Service access road and involved drilling,
nighttime lighting, and potential artesian groundwater flows. DEQ issued an environmental assessment and
approved the project without preparing an environmental impact statement, but it did not adequately analyze
road-related wildlife impacts or specify measures to contain artesian flow. The district court found additional
deficiencies concerning water quality, alternatives, and potential future mining on adjacent federal lands.

PROCEDURAL HISTORY

The Sixth Judicial District Court granted summary judgment to Park County Environmental Council and Greater
Yellowstone Coalition, finding that the Montana Department of Environmental Quality failed to comply with the
Montana Environmental Policy Act in evaluating road, water-quality, alternatives, and potential secondary
impacts. The court later vacated Lucky Minerals' exploration license and held statutory restrictions on equitable
remedies unconstitutional. The Montana Supreme Court affirmed in part, reversed in part, and remanded to DEQ
for supplemental environmental analysis.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS



Remand to DEQ for supplemental environmental review of the impacts of expected road improvements on
wildlife and for identification and evaluation of specific measures to contain artesian flow during drilling. The
district court's vacatur of Lucky's exploration license remains affirmed. The court reversed the district court's
rulings requiring additional analysis of groundwater-quality data, alternatives, and potential future full-scale
mining on federal lands.
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