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SUMMARY

In Lanford v. Phemister, the Florida Fifth District Court of Appeal held that Florida’s constitutional
homestead protections prohibit using proceeds from the sale of a decedent’s protected homestead to
pay personal representative fees and estate administration expenses, because the homestead passes
outside the probate estate. However, the court affirmed that trustee fees and costs incurred in
administering a testamentary trust that holds the homestead proceeds may be reimbursed from those
proceeds under Florida trust law. The court also declined to disturb the reasonableness determination

due to the absence of a hearing transcript, applying the Applegate rule.
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QUESTIONS PRESENTED

1. Whether the probate court erred in authorizing reimbursement of personal representative fees and costs

from homestead sale proceeds.

2. Whether the probate court correctly allowed reimbursement of trustee fees and costs from homestead

sale proceeds.

3. Whether the fees and costs awarded were reasonable.

HOLDINGS

1. The probate court erred in allowing reimbursement of Phemister's personal representative fees and costs

from the homestead sale proceeds because Florida's constitutional homestead provisions forbid it.

2. The trial court correctly allowed reimbursement of Phemister's fees and costs as testamentary trustee
from the homestead sale proceeds.

3. The court will not disturb the probate court's determination that fees and costs were reasonable and

incurred for the testamentary trust's benefit because there are no transcripts of the evidentiary hearing.

KEY QUOTATIONS

“The probate court erred in allowing for reimbursement of Phemister's personal representative fees and costs

from the homestead sale proceeds because Florida's constitutional homestead provisions forbade it.” (at *7)

“The trial court correctly allowed for reimbursement of Phemister's fees and costs as testamentary trustee
from the homestead sale proceeds.” (at *9)

“Without a record of the trial proceedings, the appellate court can not properly resolve the underlying factual
issues so as to conclude that the trial court's judgment is not supported by the evidence or an alternate
theory.” (at *11)

FACTUAL BACKGROUND

Mary Lee Dillard died in 2016, leaving her homestead and residuary estate to a testamentary trust for her sister
Billie Jo Schell, with the Kirk Family Foundation Charitable Trust as contingent remainder beneficiary.
Phemister was appointed personal representative and testamentary trustee. The probate court determined the
home was exempt homestead property, and the protections inured to Phemister as trustee for Schell's benefit.
The homestead was sold and proceeds placed in escrow. Schell died in 2018, and the residuary passed to the
Kirk Trust. Phemister sought to use the sale proceeds to pay her fees and costs as both personal representative

and trustee.

PROCEDURAL HISTORY

Decedent died in 2016. Probate court appointed Phemister personal representative and testamentary trustee.

Probate court determined decedent's home constituted exempt homestead and that protections inured to



Phemister as trustee for Schell's benefit. Phemister sold the homestead and placed proceeds in escrow. After
Schell died, residuary passed to Kirk Trust. Phemister petitioned to disburse sale proceeds for fees and costs
incurred as personal representative and trustee. Lanford objected. Probate court held evidentiary hearing and

granted amended petitions, authorizing payment from escrowed homestead proceeds. Lanford appealed.

DISPOSITION

affirmed in part; reversed in part
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