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SUMMARY

The Supreme Court of Montana affirmed the denial of Malachi Cody Robinson's motion to dismiss a
disorderly conduct charge based on his profane remarks directed at a police officer. The court held that
the remarks constituted unprotected "fighting words" under the First Amendment and Montana law,
and declined to follow contrary Ninth Circuit precedent. Justice Cotter dissented, concluding that the
officer's status and the circumstances did not establish fighting words.
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QUESTIONS PRESENTED

1. Whether Robinson's profane remarks directed at a police officer constituted unprotected fighting words
under the First Amendment.

2. Whether the Montana Supreme Court was required by the Supremacy Clause to follow the Ninth
Circuit's interpretation of the fighting-words exception in United States v. Poocha.

3. Whether the District Court properly denied Robinson's motion to dismiss.

HOLDINGS

1. Robinson's unprovoked, profane remarks directed at the police officer constituted fighting words and
were not protected by the First Amendment.

2. The Montana Supreme Court was not bound by the Ninth Circuit's interpretation of federal
constitutional requirements in United States v. Poocha.

3. The District Court did not err in denying Robinson's motion to dismiss.

KEY QUOTATIONS

“"In passing on federal constitutional questions, the state courts and the lower federal courts have the same
responsibility and occupy the same position; there is a parallelism but not paramountcy for both sets of courts
are governed by the same reviewing authority of the Supreme Court."” (at 30)

“"Accordingly, this Court is not bound to march \"lock-step\" with the Circuit court's reasoning in its decision
in United States v. Poocha (9th Cir.2001), 259 F.3d 1077."” (at 31)

“"If we are to maintain a \"fighting words\" interpretation of § 45-8-101, MCA, per our decision in
O'Shaughnessy, then we must conclude that, outside the confines of a sty, \"f* * * * * pig\" qualifies as
sufficiently and inherently inflammatory, irrespective of the intended audience."” (at 32)

FACTUAL BACKGROUND

At approximately midnight on October 8, 2000, Malachi Cody Robinson crossed a crowded Missoula
intersection and loudly called a police officer sitting in a marked patrol car a "fucking pig." After the officer
approached him, Robinson replied, "Fuck off, asshole." Robinson was arrested for disorderly conduct based on
the use of threatening, profane, or abusive language. The lower courts concluded that the statements constituted
fighting words rather than protected speech.

PROCEDURAL HISTORY

Robinson was arrested and charged in Justice Court with disorderly conduct under § 45-8-101(1)(c), MCA,
based on profane remarks directed at a police officer. The Justice Court denied his motion to dismiss, and
Robinson entered a nolo contendere plea with a reserved appellate challenge. The District Court likewise denied
the motion, concluding that the remarks were fighting words. The Montana Supreme Court affirmed.
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