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SUMMARY

The United States District Court for the Eastern District of California reviewed the denial of Terrence
R. Higbee’s application for disability insurance benefits. The court held that the administrative law
judge exceeded the scope of a prior remand order, improperly found ulcerative colitis non-severe, and
inadequately evaluated Higbee’s subjective symptom testimony. The court granted Higbee’s motion
for summary judgment, denied the Commissioner’s cross-motion, and remanded for further
proceedings.
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PROCEDURAL POSTURE Plaintiff sought judicial review of the Commissioner's denial of
disability insurance benefits. The parties filed cross-motions for
summary judgment based on the administrative record.

STANDARD OF REVIEW The Commissioner's decision is upheld if supported by substantial
evidence and based on the correct legal standards. The Court reviews
compliance with a prior remand order de novo and may not affirm the
ALJ on a ground not stated by the ALJ. An error is harmless only
when it is clear from the record that the error was inconsequential to
the ultimate nondisability determination.

PRECEDENTIAL VALUE unpublished district-court opinion; precedential status unknown
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QUESTIONS PRESENTED

1. Whether the second ALJ exceeded the scope of the prior remand order by revisiting the severity of
Plaintiff's ulcerative colitis rather than evaluating the previously identified issue concerning the number
and duration of bathroom breaks.

2. Whether the ALJ erred in finding Plaintiff's ulcerative colitis non-severe at step two of the sequential
evaluation.

3. Whether the ALJ provided legally sufficient specific, clear, and convincing reasons for discounting
Plaintiff's subjective symptom testimony.

4. Whether Plaintiff was entitled to an immediate award of benefits under the credit-as-true rule or whether
remand for further proceedings was appropriate.

HOLDINGS

1. The second ALJ exceeded the scope and spirit of the prior remand order by revisiting step two and
finding ulcerative colitis non-severe instead of evaluating Plaintiff's testimony concerning the number
and duration of bathroom breaks and providing the required rationale.

2. The ALJ erred in finding Plaintiff's ulcerative colitis non-severe because the record met the de minimis
threshold for proceeding beyond step two and did not clearly establish that the impairment imposed only
minimal limitations.

3. The ALJ failed to provide legally sufficient specific, clear, and convincing reasons for discounting
Plaintiff's subjective symptom testimony concerning ulcerative colitis and the resulting need for
bathroom breaks.

4. Remand for an immediate award of benefits was not warranted; remand for further administrative
proceedings was appropriate.

KEY QUOTATIONS

“Instead of evaluating Plaintiff’s symptom testimony and resolving how many breaks and of what duration
Plaintiff needed—or providing clear and convincing reasons for rejecting that testimony—the ALJ determined
that ulcerative colitis was not a severe impairment. This was impermissible.” (at 7)

“This is sufficient to pass the step two de minimis threshold, and was found to be sufficient by the ALJ at the
first administrative hearing in 2018.” (at 9)

“The ALJ’s decision exceeded the scope of the prior remand order. The ALJ erred at step two in finding that
Plaintiff’s ulcerative colitis was non-severe.” (at 14)



FACTUAL BACKGROUND

Plaintiff alleged disability from ulcerative colitis and back problems, with an amended onset date of January 28,
2016, and a date last insured of March 31, 2021. He testified that ulcerative colitis required multiple bowel
movements and bathroom breaks each day, often lasting between 10 and 30 minutes. Medical records
documented a history of ulcerative colitis, frequent and sometimes bloody bowel movements, loose stools, and
urgent bowel movements. The second ALJ treated ulcerative colitis as non-severe and found Plaintiff capable of
medium work and his past work as a janitor.

PROCEDURAL HISTORY

Plaintiff applied for disability insurance benefits in 2016, was denied initially and on reconsideration, and
received an unfavorable ALJ decision in 2018. This Court previously remanded for further proceedings because
the ALJ had not provided clear and convincing reasons for discounting Plaintiff's subjective symptom testimony.
After a second hearing, a different ALJ again found Plaintiff not disabled, including finding that ulcerative colitis
was non-severe. Plaintiff filed this action, and the Court granted his motion for summary judgment, denied the
Commissioner's cross-motion, and remanded for further proceedings.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The Commissioner must further consider Plaintiff's subjective symptom testimony, particularly the ulcerative-
colitis-related number and duration of bathroom breaks. After determining the frequency and duration of the
breaks and accounting for them in the residual functional capacity, the ALJ may proceed with the five-step
sequential evaluation.
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