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SUMMARY

The New York Court of Appeals held that an additional-insured endorsement covering bodily injury
"caused, in whole or in part" by the named insured's acts or omissions requires proximate causation,
rather than mere but-for causation. Because the named insured's conduct was not a proximate cause of
the employee's injury, the additional insureds were not entitled to coverage where the injury resulted
solely from their own negligence. The court reversed the Appellate Division and granted the insurer
summary judgment on coverage.
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QUESTIONS PRESENTED

1. Whether an additional-insured endorsement providing coverage for bodily injury caused, in whole or in
part, by the named insured's acts or omissions requires proximate causation by the named insured rather
than mere but-for causation.

2. Whether the defendants were entitled to coverage when their own negligence was the sole proximate
cause of the injury and the named insured's conduct was not negligent or otherwise actionable.

3. Whether Burlington was entitled to summary judgment on the coverage issue and related relief.

HOLDINGS

1. An endorsement limiting coverage to liability for bodily injury caused, in whole or in part, by the named
insured's acts or omissions requires that the named insured be a proximate cause of the injury giving rise
to liability; mere but-for causation is insufficient.

2. NYC Transit Authority and MTA New York City Transit were not additional insureds for the underlying
injury because Breaking Solutions was not a proximate cause of the injury; NYC Transit Authority's sole
negligence caused the accident.

3. Burlington was entitled to summary judgment on the coverage issue, while defendants' cross-motion for
summary judgment declaring coverage was properly denied.

KEY QUOTATIONS

“We conclude that where an insurance policy is restricted to liability for any bodily injury “caused, in whole
or in part,” by the “acts or omissions” of the named insured, the coverage applies to injury proximately
caused by the named insured.” (317)

“This is an incorrect interpretation of the policy language, which, by its terms, describes proximate causation
and legal liability based on the insured's negligence or other actionable deed.” (321)

“These words require proximate causation since “but for” causation cannot be partial.” (322)

“Here, BSI was not at fault. The employee's injury was due to NYCTA's sole negligence in failing to identify,
mark, or deenergize the cable.” (325)

FACTUAL BACKGROUND

NYC Transit Authority contracted with Breaking Solutions, Inc. to provide excavation equipment and personnel
for a subway construction project. Breaking Solutions obtained a Burlington commercial general liability policy
naming NYC Transit Authority, MTA New York City Transit, and New York City as additional insureds, but



coverage was limited to liability for bodily injury caused in whole or in part by the named insured's acts or
omissions. A Breaking Solutions machine contacted a buried energized cable, causing an explosion, but
undisputed evidence showed that NYC Transit Authority had failed to identify, mark, or deenergize the cable and
that the machine operator had no reason to know of its location or condition. The injured employee's claims
against Breaking Solutions were dismissed, and Burlington settled the claims against the City before seeking a
declaration that the transit entities were not covered.

PROCEDURAL HISTORY

Burlington issued a policy to Breaking Solutions, Inc. that named the defendants as additional insureds. After an
employee was injured in a subway construction accident and discovery indicated that the defendants' negligence
caused the accident, Burlington disclaimed coverage. Supreme Court granted Burlington summary judgment and
later entered judgment on a contractual indemnification claim. The Appellate Division reversed, denied
Burlington's motions, and declared that defendants were entitled to coverage. The Court of Appeals reversed and
remitted for further proceedings.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Reverse the judgment appealed from and the Appellate Division order brought up for review; grant Burlington's
motion for summary judgment on the first cause of action, deny defendants' cross-motion for summary judgment
on that cause of action, and remit the case to the Appellate Division, First Department, for further proceedings
consistent with the opinion.
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