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SUMMARY

The Supreme Court of Appeals of West Virginia affirmed the denial of Nicole L. Kees's amended

second petition for a writ of habeas corpus. The court held that West Virginia Code § 60A-4-416(a),

enacted after Kees's conviction, did not apply retroactively and that her ineffective-assistance-of-

habeas-counsel claims failed under the Miller/Strickland standard.
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QUESTIONS PRESENTED

1. Whether West Virginia Code § 60A-4-416(a), enacted after Kees's conviction, applied retroactively so

that she could be resentenced under its determinate sentencing range.

2. Whether habeas counsel was constitutionally ineffective for failing to review the Losh list, inadequately
arguing the applicability of felony murder, and failing to challenge the proof of the decedent's cause of
death.

HOLDINGS

1. West Virginia Code § 60A-4-416(a) does not apply retroactively because it contains neither clear

language nor a necessary implication that the Legislature intended retroactive application.

2. Kees failed to establish ineffective assistance of habeas counsel because she did not show deficient
performance and resulting prejudice under the Miller/Strickland test.

KEY QUOTATIONS

“The presumption is that a statute is intended to operate prospectively, and not retrospectively, unless it

appears, by clear, strong and imperative words or by necessary implication, that the Legislature intended to
give the statute retroactive force and effect.” (at 2)

“In the West Virginia courts, claims of ineffective assistance of counsel are to be governed by the two-pronged
test established in Strickland v. Washington: (1) Counsel’s performance was deficient under an objective
standard of reasonableness; and (2) there is a reasonable probability that, but for counsel’s unprofessional

errors, the result of the proceedings would have been different.” (at 3)

“Counsel cannot be ineffective for failing to raise a meritless argument.” (at 4)

FACTUAL BACKGROUND

In January 2004, Nicole Kees and Jashua Frocke forged and uttered checks, and Kees obtained heroin with the

proceeds. Kees later gave Frocke some of the heroin, and he fatally overdosed. Kees was convicted of felony
murder and sentenced to life imprisonment with mercy.

PROCEDURAL HISTORY

Kees was convicted by a jury of felony murder and sentenced to life imprisonment with mercy. This Court
refused her direct appeal in 2008, and affirmed the denial of her first habeas petition in 2013. After filing a
second habeas petition based on an asserted favorable change in the law and ineffective assistance of habeas

counsel, the circuit court denied the amended petition, and Kees appealed.
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