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SUMMARY

The Appellate Division, Second Department dismissed the appeal and vacated an order and judgment

of foreclosure and sale. The court held that the death of a defendant who remained subject to a

deficiency provision affected the merits, and that the failure to substitute a representative under CPLR

1015(a) deprived the Supreme Court of jurisdiction to issue the judgment. The judgment was therefore

a nullity.
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QUESTIONS PRESENTED

1. Whether the Supreme Court had jurisdiction to issue an order and judgment of foreclosure and sale after

a defendant died and before a representative of the defendant's estate was substituted.

2. Whether the death of the defendant affected the merits of the action because the foreclosure judgment

included a deficiency provision applicable to the decedent.

3. Whether the Appellate Division had jurisdiction to entertain the appeal from a judgment that was a
nullity.

HOLDINGS

1. Because Trevor P. Williams died before entry of the foreclosure judgment and no proper substitution was
made as required by CPLR 1015(a), the Supreme Court lacked jurisdiction to issue the order and

judgment of foreclosure and sale.

2. The order and judgment of foreclosure and sale was a nullity and had to be vacated, and the appeal had
to be dismissed because the Appellate Division lacked jurisdiction to entertain an appeal from that

nullity.

KEY QUOTATIONS

“Generally, the death of a party divests a court of jurisdiction to act, and automatically stays proceedings in

the action pending the substitution of a personal representative for the decedent” ([*1])

“Therefore, under the circumstances of this case, since a proper substitution was not made as required by
CPLR 1015(a), the Supreme Court was without jurisdiction, inter alia, to issue the order and judgment of

foreclosure and sale.” ([*2])

FACTUAL BACKGROUND

Champion Mortgage brought a foreclosure action involving real property in Queens and sought both a judicial
sale and a deficiency judgment against Rosemarie E. Williams and Trevor P. Williams. Trevor P. Williams died
before the foreclosure judgment was issued, and no personal representative was substituted. Despite notice of his
death by July 2021, the Supreme Court issued a judgment in March 2022 containing a deficiency provision
applicable to him.

PROCEDURAL HISTORY

Champion Mortgage commenced a mortgage foreclosure action in 2006 against, among others, Rosemarie E.
Williams and Trevor P. Williams, and sought a deficiency judgment against both. Trevor P. Williams died after
the action commenced and before entry of the order and judgment of foreclosure and sale, but no representative
of his estate was substituted. The Supreme Court proceeded to issue the foreclosure judgment in March 2022

after learning of his death, and Rosemarie E. Williams appealed.
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OPINION
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PER CURIAM.
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