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SUMMARY

The Appellate Division, Fourth Department, held that the Uniform Partition of Heirs Property Act did
not apply because the property was not used for residential or agricultural purposes. The court also
concluded that the plaintiffs failed to establish the requirements for a preliminary injunction, including
likelihood of success, irreparable injury, and a favorable balance of equities. The order was modified
to deny the preliminary injunction and was otherwise affirmed.
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DISPOSITION other

PROCEDURAL POSTURE Defendant appealed from two orders of Supreme Court, Herkimer
County. Appeal No. 1 concerned modification of a temporary
restraining order; appeal No. 2 concerned denial of defendant's cross-
motion under RPAPL 993 and the grant of a preliminary injunction
halting commercial mining operations.



STANDARD OF REVIEW A determination granting or denying a preliminary injunction is
reviewed for abuse of discretion. Statutory interpretation is reviewed
by applying the plain meaning of unambiguous statutory text.

PRECEDENTIAL VALUE published

PARTIES Anna J. Smith, as Trustee of the Theodore P. Smith Income Only
Irrevocable Trust, and Anna Jane Smith, as Executor of the Estate of
Theodore P. Smith, Deceased v. Christopher Smith and Michael Smith,
as Trustees of the Jay and Patricia Smith Irrevocable Trust

TOPICS

partition real estate equitable relief statutory interpretation mootness

PRACTICE AREAS

real estate trusts probate civil procedure

QUESTIONS PRESENTED

1. Whether defendant's appeal from the order modifying the temporary restraining order was moot after the
temporary restraining order was superseded by a preliminary injunction.

2. Whether the property qualified as heirs property subject to the Uniform Partition of Heirs Property Act
under RPAPL 993.

3. Whether plaintiffs established the requirements for a preliminary injunction, including likelihood of
success on the merits, irreparable injury, and a balance of equities in their favor.

HOLDINGS

1. The appeal from the temporary restraining order was dismissed as moot because the order expired by its
nature and was superseded by the preliminary injunction.

2. The property did not qualify as heirs property under RPAPL 993 because the statute requires that the
property be used for residential or agricultural purposes, and the property was used for commercial
mining and a campground.

3. Supreme Court abused its discretion by granting plaintiffs a preliminary injunction because plaintiffs
failed to establish likelihood of success on the merits, irreparable injury, or a balance of equities favoring
injunctive relief.

KEY QUOTATIONS

“"Heirs property" is defined as "real property held in tenancy in common which satisfies all of the following
requirements as of the filing of a partition action," including, as relevant here, that "(i) there is no agreement
in the record binding all of the co-tenants which governs partition of the property; (ii) any of the co-tenants



acquired title from a relative, whether living or deceased; [and] (iii) the property is used for residential or
agricultural purposes"” ([*2])

“"[T]he party seeking the injunction must establish, by clear and convincing evidence . . . , three separate
elements: (1) a likelihood of ultimate success on the merits; (2) the prospect of irreparable injury if the
provisional relief is withheld; and (3) a balance of equities tipping in the moving party's favor"” ([*2])

“"In balancing the equities, a court must inquire into whether the irreparable injury to be sustained . . . is
more burdensome [to the plaintiff] than the harm caused to [the] defendant through imposition of the
injunction"” ([*3])

FACTUAL BACKGROUND

The Jay and Patricia Smith Irrevocable Trust and the Theodore P. Smith Income Only Irrevocable Trust owned
real property as tenants in common. Under a verbal lease agreement, defendant operated a commercial and
tourist mining enterprise extracting Herkimer Diamonds and operated a campground on the property. After the
parties could not agree on continued operation of the mine, plaintiffs sought partition and sale of the property
and an injunction halting mining operations. The mining business had operated on the property for decades, and
the parties had previously agreed on compensation for operations from 2013 through 2020.

PROCEDURAL HISTORY

Plaintiffs commenced an action seeking, among other relief, an order directing sale of real property held by two
trusts as tenants in common. They sought a temporary restraining order and preliminary injunction against
defendant's mining operations. Supreme Court modified the temporary restraining order in appeal No. 1 and, in
appeal No. 2, denied defendant's request for treatment under the Uniform Partition of Heirs Property Act while
granting plaintiffs a preliminary injunction. The Appellate Division dismissed appeal No. 1 as moot, modified
the order in appeal No. 2 by denying the preliminary injunction, and affirmed the order as modified.
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