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SUMMARY

The Kansas Supreme Court considered whether the trial court erred by denying Tyjuna M. Sharkey’s

timely pro se motions for a new trial without appointing conflict-free counsel or adequately inquiring

into the alleged conflict with trial counsel. The court held that a timely motion for a new trial is a

critical stage at which the defendant has a Sixth Amendment right to counsel, and that the trial court

abused its discretion by failing to inquire into the apparent conflict. The court remanded for

appointment of new counsel and consideration of Sharkey’s motions for a new trial.
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Sharkey appealed his jury-trial conviction for aggravated indecent
liberties with a child, challenging the denial of timely pro se motions

for a new trial and appointment of new conflict-free counsel.

Whether the trial court adequately inquired into a possible conflict of
interest is reviewed for abuse of discretion; the trial court abuses its
discretion when it makes no inquiry into the nature of the conflict.
Because the denial occurred at a critical stage and involved a complete
denial of representation, prejudice is presumed under the Cronic

exception.
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QUESTIONS PRESENTED

1. Whether the intent element of aggravated indecent liberties with a child under K.S.A. 21-3504(a)(3)(A)

constitutes alternative means requiring substantial competent evidence of each instructed means.

2. Whether a timely posttrial motion for a new trial filed before a direct appeal is a critical stage at which
the defendant has a Sixth Amendment right to counsel.

3. Whether the trial court must inquire into a possible conflict of interest and appoint new conflict-free

counsel when a defendant's timely new-trial motion alleges ineffective assistance by current counsel.

4. Whether a defendant must demonstrate prejudice to obtain a new hearing when counsel was effectively
absent because of a conflict at a critical stage.

HOLDINGS

1. The intent element of K.S.A. 21-3504(a)(3)(A) does not state alternative means, and the court reaffirmed
State v. Britt.

2. A motion for a new trial filed within the statutory 14-day period and before a direct appeal is a critical
stage of the criminal proceedings, and the defendant has a Sixth Amendment right to counsel at the

hearing.

3. When a trial court becomes aware of a possible conflict between a felony defendant and defense
counsel, including through a timely pro se motion alleging ineffective assistance, the court must inquire
into the nature of the conflict. Failure to conduct any inquiry is an abuse of discretion and requires

appointment of new conflict-free counsel where warranted.

4. Sharkey was not required to demonstrate case-specific prejudice because the conflict effectively denied

him representation at a critical stage; prejudice is presumed under the Cronic exception.

KEY QUOTATIONS

“In summary, a motion for new trial filed within the 14-day limitation period in K.S.A. 2013 Supp. 22-3501(1)
and before a direct appeal is a critical stage of the criminal proceedings, and a defendant has a Sixth

Amendment right to the representation of counsel at a hearing on the motion.” (at 95)

“A district court does not fulfill its obligation to insure a criminal defendant’s right to effective assistance of
counsel under the Sixth Amendment to the United States Constitution at sentencing or at a hearing on a
motion for new trial by merely providing the defendant with an opportunity to make a pro se statement in lieu
of affording him or her the opportunity to have adequate representation from an informed, prepared, and
effective attorney.” (at 99)

“Therefore, this case is remanded with instructions to hold a new hearing on Sharkey’s pro se new-trial

motions with new conflict-free counsel appointed to argue the motions.” (at 101)

FACTUAL BACKGROUND



Sharkey was convicted of aggravated indecent liberties with a child based on evidence that he sexually assaulted
12-year-old T.W. during a sleepover. After a first conviction was set aside because additional DNA testing
identified a possible third contributor, Sharkey was convicted again at a second trial. Seven days after the second
verdict, he filed pro se motions alleging that trial counsel had failed to investigate, prepare, present witnesses,
explain trial strategy, and adequately represent him. At the hearing, the trial judge asked only whether Sharkey
wished to address the court, made limited findings concerning his decision not to testify, and denied the motions

without appointing conflict-free counsel.

PROCEDURAL HISTORY

Sharkey was convicted at a second jury trial after the district court granted a new trial following his first
conviction because additional DNA testing identified a possible third contributor. Seven days after the second
verdict, Sharkey filed pro se motions seeking a new trial and new counsel based on alleged ineffective
assistance. The trial court denied the motions without appointing substitute counsel or adequately inquiring into
the alleged conflict, then sentenced Sharkey to life imprisonment with a mandatory minimum term of 25 years.

The Kansas Supreme Court affirmed in part, reversed in part, and remanded.
DISPOSITION
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REMAND INSTRUCTIONS

The trial court must appoint new conflict-free counsel and hold a new hearing on Sharkey's timely pro se
motions for a new trial. If the court denies the motions because it finds no ineffective assistance, no new trial is
necessary; if it grants the motions based on ineffective assistance, a new trial must be conducted with trial

counsel appointed. The journal-entry issue concerning lifetime electronic monitoring was moot after correction

and remained resolved.
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