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SUMMARY

The Indiana Court of Appeals affirmed judgment for Flaherty & Collins, Inc. after a jury found the

plaintiff ninety percent at fault for injuries sustained in a slip-and-fall on ice outside an apartment-

complex fitness center. The court held that the trial court did not abuse its discretion by refusing to

give an adverse-inference instruction concerning missing surveillance footage or by denying a new

trial based on the verdict form. The opinion discusses first-party spoliation, preservation duties,

remedies, and the effect of recent amendments to Indiana Trial Rule 37 concerning electronically

stored information.
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Appeal from the denial of a motion for a new trial after a jury returned
a defense verdict in a premises-negligence action, allocating ninety
percent of the fault to Ludwig and ten percent to Flaherty.

The denial of a motion for a new trial is reviewed for abuse of
discretion, with a strong presumption of correctness. A trial court's jury
instructions are reviewed for abuse of discretion. Failure to give a
proposed instruction is evaluated by whether the instruction correctly
stated the law, was supported by the evidence, and was covered in
substance by other instructions. Relief is unavailable for harmless
error, and an appellant must show a reasonable probability that the

error adversely affected substantial rights.
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QUESTIONS PRESENTED

1. Whether the trial court abused its discretion by refusing to give Ludwig's proposed adverse-inference

instruction concerning allegedly spoliated surveillance footage.

2. Whether the refusal to give the spoliation instruction, if erroneous, was harmless because Ludwig was
permitted to present evidence and argument concerning the missing footage and the jury

overwhelmingly assigned fault to her.
3. Whether alleged alterations and crossed-out entries on the verdict form required a new trial.

4. Whether polling the jurors, together with the court's comparative-fault instructions, established that the

verdict accurately reflected the jury's intent.

HOLDINGS

1. Flaherty had a duty to preserve surveillance footage from the day of Ludwig's fall because, upon
learning two days after the incident that a tenant had slipped, fallen, and been injured on its property, a

sophisticated landlord should have known that litigation was possible.

2. Flaherty was at least negligent in allowing the surveillance footage from the day of the incident to be
automatically deleted approximately five days after learning of Ludwig's fall, particularly because it

failed to preserve any footage.

3. Even assuming Indiana law permits a permissive adverse-inference instruction for negligent or
intentional spoliation of surveillance footage, any error in refusing the instruction was harmless and did

not warrant a new trial.

4. The alleged irregularities and crossed-out entries on the verdict form did not require a new trial because
the trial court polled every juror, each juror confirmed the verdict, and the court's instructions made clear
that a finding that Ludwig was more than fifty percent at fault required a defense verdict and no

damages.

5. Ludwig waived her argument that the verdict form was 'extraordinary' because she cited no legal

authority supporting the requested new trial.

KEY QUOTATIONS

“If spoliation by a party to a lawsuit is proved, rules of evidence permit the jury to infer that the missing

evidence was unfavorable to that party.” (11)

“We see no reason why a sophisticated landlord who operates apartment complexes across multiple states

would not know that litigation is possible when it learns that a tenant slipped, fell, and was injured on one of



its properties.” (20)

“We therefore find that Flaherty’s failure to preserve the video during that short time frame was at least
negligent.” (22)

“As such, Ludwig has failed to show that her substantial rights were adversely dffected by the trial court’s

decision not to give the spoliation instruction. Consequently, to the extent that decision was erroneous, it was
harmless.” (26)

“Since each juror did so, a new trial was not warranted merely because the jury crossed out items on the
verdict form.” (31)

FACTUAL BACKGROUND

Ludwig walked to the fitness center at her apartment complex during an ice and sleet storm despite receiving a
weather alert and observing that sidewalks had been salted. After exercising, she left the fitness center carrying a
water bottle and cell phone, slipped on an icy sidewalk, and suffered multiple ankle fractures. Flaherty learned of
the fall two days later, reviewed security footage that was directed toward but obstructed from the exit, and did
not preserve the footage before the system automatically deleted it after five or six days. At trial, Ludwig argued

that the missing footage should support an adverse inference that Flaherty had failed to salt the sidewalk.
PROCEDURAL HISTORY

Ludwig sued Flaherty after slipping on ice outside Flaherty's fitness center and suffering multiple ankle
fractures. Following a two-day jury trial, the jury found Ludwig ninety percent at fault and Flaherty ten percent
at fault, requiring a verdict for Flaherty under Indiana's Comparative Fault Act. Ludwig moved for a new trial
based on the refusal to give a spoliation instruction and alleged irregularities in the verdict form. The Marion

Superior Court denied the motion and entered judgment for Flaherty; the Court of Appeals affirmed.
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