UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF
KENTUCKY, CENTRAL DIVISION

Melvin Terrel Nethery and Laura Nethery v. H. Troy Ethington, et al.

Case No. 3:24-cv-00058-GFVT-EBA - No. 3:24-cv-00058-GFVT-EBA - Decided March 18, 2026

SUMMARY

The United States District Court for the Eastern District of Kentucky grants the defendants’ motion for
summary judgment and denies the plaintiffs’ cross-motion in a dispute concerning historic-district
regulations and a Stop Work Order issued against the plaintiffs’ property. The court holds that the
plaintiffs’ takings claim based on the Stop Work Order is unripe because they did not apply for a
Certificate of Appropriateness. The court further concludes that the historic-district ordinance does not

constitute a regulatory taking under the Penn Central factors.
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DISPOSITION other

PROCEDURAL POSTURE The parties filed cross-motions for summary judgment after removal

from Shelby Circuit Court and completion of discovery.

STANDARD OF REVIEW Summary judgment is appropriate when the record shows no genuine
dispute as to any material fact and the movant is entitled to judgment
as a matter of law. The court considered each cross-motion
independently, drew reasonable inferences against the party whose
motion was under consideration, and applied de novo legal analysis to

the constitutional claims.

PRECEDENTIAL VALUE Unpublished district court memorandum opinion; persuasive but not

binding outside the case.

PARTIES Melvin Terrel Nethery, Laura Nethery v. Shelbyville City Council,

Shelbyville Historic District Commission, H. Troy Ethington, Mayor



of Shelbyville

TOPICS
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PRACTICE AREAS

constitutional law  real estate  municipal law  civil procedure

QUESTIONS PRESENTED

1.

Whether the takings claim based on the Stop Work Order was ripe when plaintiffs had not applied for a

Certificate of Appropriateness or obtained a final decision from the Historic District Commission.

. Whether the designation of plaintiffs' property within Shelbyville's historic district constituted a partial

regulatory taking under the United States or Kentucky Constitutions.

. Whether plaintiffs possessed a protected property interest in making exterior repairs without

governmental interference and, if so, whether the Stop Work Order provided constitutionally sufficient
procedural due process.

. Whether Shelbyville Code of Ordinances § 72.004(B), considered with related provisions, was

unconstitutionally vague.

. Whether plaintiffs could obtain summary judgment on a claim that the Stop Work Order was

unenforceable because the Historic District Commission allegedly failed to follow the ordinance's

issuance procedure when that claim was not pleaded in the complaint.

HOLDINGS

1.

The takings claim based on the Stop Work Order was not ripe because the defendants had not reached a
final, definitive decision concerning the permissible uses of the property. Plaintiffs were required to

apply for a Certificate of Appropriateness before the regulatory process could produce a final decision.

. The creation and enforcement of the Shelbyville Historic District did not constitute a taking of plaintiffs'

property as a matter of law.

. Plaintiffs did not possess a protected property interest in making exterior alterations without

governmental interference because the repairs were unauthorized under the municipal code and plaintiffs
had no legitimate claim of entitlement to perform them without first obtaining a Certificate of

Appropriateness.

. Even assuming plaintiffs had a protected property interest, the Stop Work Order provided

constitutionally sufficient process.

. Section 72.004(B) was not unconstitutionally vague, either because of its relationship to the repair

requirement in § 72.005 or because it allegedly failed to specify who could issue a Stop Work Order.

. Plaintiffs could not obtain summary judgment on the theory that the Stop Work Order was unenforceable

because the Historic District Commission allegedly failed to follow the ordinance's procedure; that claim



was not pleaded and could not be raised for the first time at summary judgment.

KEY QUOTATIONS

“As such, the Defendants have not reached a “final, definitive decision,” and the Netherys takings claim with

regards to the Stop Work Order is not ripe for adjudication.” (Part 11(B)(2))

“There is an important distinction between temporary, non-final interferences—like stop work orders—and

permanent, final ones—Ilike permit revocation.” (Part 11(C)(2)(a))

“Far from vague, the Code provides a very simple if/then test: if a property owner alters the exterior of their
home without obtaining a COA, then the SHDC asks that a Stop Work Order issue.” (Part 11(D))

“A new claim cannot be raised for the first time in a motion for summary judgment.” (Part I1(E))

FACTUAL BACKGROUND

Shelbyville established a Historic District Commission and designated the plaintiffs' property as part of a historic
district in 1991, before the plaintiffs acquired it in 2005. The municipal code required owners to obtain a
Certificate of Appropriateness before making exterior alterations. In 2024, plaintiffs began exterior repairs
without obtaining a certificate, and the City issued a Stop Work Order. Plaintiffs declined to apply for a

Certificate of Appropriateness and instead filed suit seeking monetary and declaratory relief.
PROCEDURAL HISTORY

Plaintiffs filed suit in Shelby Circuit Court asserting regulatory-taking, procedural-due-process, and void-for-
vagueness claims arising from a Shelbyville historic-district ordinance and a Stop Work Order. Defendants
removed the action to the Eastern District of Kentucky on August 28, 2024. After discovery, both sides moved
for summary judgment. The court granted defendants' motion, denied plaintiffs' motion, dismissed the Stop

Work Order takings claim without prejudice as unripe, and entered judgment for defendants on the remaining
claims.
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