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SUMMARY

The Supreme Court of Florida reviewed a decision declaring Florida's Medicaid anti-kickback statute
unconstitutional. The court held that the statute was impliedly conflict-preempted by the federal
Medicaid anti-kickback law because Florida law lacked the federal employee-payment safe harbor and
imposed a lower mens rea requirement. The court concluded that Florida's statute criminalized conduct
that federal law intended to protect from prosecution.
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QUESTIONS PRESENTED

1. Whether section 409.920(2)(e), Florida Statutes (2000), is impliedly preempted by the federal Medicaid
anti-kickback statute and related safe-harbor regulations.

2. Whether the employee safe harbor under federal law protects commission-based or per-head payments
made by an employer to bona fide employees for soliciting and transporting Medicaid patients for
covered services.

3. Whether the Florida anti-kickback statute violates the First Amendment or is unconstitutionally vague as
applied.

HOLDINGS

1. Section 409.920(2)(e), Florida Statutes (2000), is impliedly conflict-preempted because it criminalizes
conduct that federal law specifically intended to protect and thereby presents an obstacle to
accomplishment of the purposes and objectives of the federal Medicaid anti-kickback statute.

2. The alleged per-head payment arrangement involved protected employer-employee payments for the
provision of covered items or services and was shielded from criminal prosecution under the federal
anti-kickback statute, assuming the recipients were bona fide employees.

3. The court did not reach the appellees' First Amendment and vagueness challenges because its conclusion
that the statute was preempted was dispositive.

KEY QUOTATIONS

“Accordingly, we agree with the Third District that the Florida anti-kickback statute is preempted because it
presents an obstacle to the accomplishments of the purposes of the federal law.”

“For the reasons stated above, we agree with the Third District that section 409.920(2)(e), Florida Statutes
(2000), is preempted by federal law and thus unconstitutional under the Supremacy Clause.”

FACTUAL BACKGROUND

The appellees were associated with Dental Express, entities providing dental services to Medicaid-eligible
children. The State alleged that they participated in a pay-for-patients scheme under which individuals received
per-head payments for soliciting and transporting Medicaid-eligible children to Dental Express for treatment.
The payments were made by a Medicaid provider to persons alleged to be employees, and the court treated the
arrangement as employer-employee payments for the provision of covered services.

PROCEDURAL HISTORY

The State charged the appellees with conspiracy, racketeering, and Medicaid fraud based on a pay-for-patients
scheme involving per-head payments to individuals associated with Dental Express. The circuit court dismissed
the information, concluding that the Florida anti-kickback provision and its mens rea requirement were



preempted by federal law and also finding First Amendment and vagueness defects. The Third District affirmed
on implied conflict-preemption grounds, and the Supreme Court of Florida affirmed the Third District.

DISPOSITION

affirmed
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