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SUMMARY

The Texas Thirteenth Court of Appeals affirmed summary judgment for Durham Trading Partners XII,
LLC in a dispute over whether a deed-of-trust provision required assignment of Durham’s professional
malpractice claim against a land surveyor. The court held that the malpractice claim sounded in tort
rather than contract and therefore was not subject to the contractual assignment provision. The court
also held that the trial court’s judgment was final and that Nexus’s pleadings limited its claim to
assignment of the malpractice claim.
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DISPOSITION affirmed

PROCEDURAL POSTURE Nexus appealed after the trial court granted Durham's traditional
motion for summary judgment, denied Nexus's competing motion for
summary judgment, and rendered a take-nothing final judgment
against Nexus.

STANDARD OF REVIEW Summary judgment is reviewed de novo. For traditional summary
judgment, the movant must establish that no genuine issue of material
fact exists and that it is entitled to judgment as a matter of law. When
both parties move for summary judgment, the appellate court reviews
all summary-judgment evidence, determines all issues presented, and
renders the judgment the trial court should have rendered. Evidence
favorable to the nonmovant is taken as true, reasonable inferences are



indulged in the nonmovant's favor, and doubts are resolved against the
motion.
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QUESTIONS PRESENTED

1. Whether the trial court's judgment was final and appealable despite Nexus's assertion that the judgment
did not dispose of all of its claims.

2. Whether Durham's professional-malpractice claim against Waterloo was a contractual right subject to
assignment under the deed of trust.

3. Whether Nexus was entitled to summary judgment on an asserted right to assignment of contractual
rights under Durham's professional-services agreement with Waterloo, when Nexus's pleadings sought
assignment of the malpractice claim.

HOLDINGS

1. A judgment containing a clear and unequivocal statement that it is final, disposes of all parties and
claims, and is appealable is final and appealable, even if the judgment may grant more relief than a party
was entitled to receive.

2. Durham's professional-malpractice claim against Waterloo sounded in tort, not contract, and therefore
was not a contractual right subject to assignment under the deed-of-trust provision covering contractual
rights and obligations related to the property.

3. Nexus was not entitled to summary judgment on a claim for assignment of contractual rights under the
professional-services agreement because its pleadings limited its suit to assignment of Durham's
malpractice claim and Nexus never amended its pleadings to enlarge the claim.

KEY QUOTATIONS

“Although no ‘magic language’ is required, a trial court may express its intent to render a final judgment by
describing its action as (1) final, (2) a disposition of all claims and parties, and (3) appealable.” (at 6)



“Because Durham and Nexus only agreed to the assignment of “contractual rights and obligations related to
the [p]roperty,” Durham’s professional malpractice claim against Waterloo is not subject to assignment” (at
8)

“a plaintiff’s summary-judgment argument based on a claim that was not raised by a cause of action actually
pleaded is not reviewable on appeal.” (at 9)

FACTUAL BACKGROUND

Nexus loaned Durham $625,000 to finance a commercial real-estate project, secured by a deed of trust
containing an assignment provision covering contractual rights and obligations related to the property. After a
certificate of occupancy and variance were denied, Durham sued Waterloo Surveying, Inc. for professional
malpractice based on an allegedly inaccurate survey and later defaulted on the loan. Nexus demanded that
Durham assign its rights and claims in the Waterloo litigation, but Durham refused. Nexus then sued to enforce
the assignment provision, while Durham sought a declaration that its malpractice claim was a tort claim not
covered by the provision.

PROCEDURAL HISTORY

Nexus sued to enforce a deed-of-trust provision requiring Durham to assign contractual rights and obligations
related to the property. Durham counterclaimed for declaratory relief, asserting that its professional-malpractice
claim against a land surveyor was a tort claim outside the assignment provision. Both parties moved for
summary judgment. The trial court granted Durham's motion, denied Nexus's motion, rendered a final take-
nothing judgment, and overruled Nexus's motion for reconsideration. The appeal was transferred from the Third
Court of Appeals to the Thirteenth Court of Appeals under a Texas Supreme Court docket-equalization order.

DISPOSITION

affirmed
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