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SUMMARY

The Louisiana Second Circuit reviews a dispute over title insurance coverage for a mortgage that

lacked priority because of an earlier lien. The court affirms the finding that the insurer breached the

policy and acted arbitrarily and capriciously, but reverses awards for property-tax penalties and

interest and for attorney fees related to bankruptcy and sheriff-sale proceedings. The court also

addresses mitigation, policy exclusions, statutory penalties, and the reasonableness of attorney fees.
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Security appealed a judgment awarding Gibsland Bank damages,
statutory penalties, attorney fees, and an expert witness fee for breach
of a title insurance policy and bad-faith claim handling. Gibsland Bank
answered the appeal seeking additional damages and a larger statutory

penalty.

Manifest error for factual findings concerning breach, coverage,
mitigation, and arbitrary-and-capricious claim handling; abuse of
discretion for attorney-fee awards and expert qualification; appellate

review of legal issues de novo.
published precedential opinion
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QUESTIONS PRESENTED

1

. Whether Security breached the title insurance policy by failing to cure the lack of priority of Gibsland

Bank's insured mortgage.

. Whether Gibsland Bank's failure to mitigate its losses required reversal of the award for property-tax

penalties and interest.

. Whether attorney fees incurred in connection with the borrower's bankruptcy proceedings and sheriff

sale were recoverable under the title insurance policy.

. Whether Security's failure to pay or make a settlement offer within the statutory periods was arbitrary,

capricious, or without probable cause.

. Whether the district court abused its discretion by awarding $140,174.78 in penalty attorney fees.
. Whether Gibsland Bank was entitled to damages for the alleged diminished value of the collateral.

. Whether the district court abused its discretion by imposing the lower penalty under La. R.S. 22:1892

rather than the higher penalty under former La. R.S. 22:1973.

HOLDINGS

1.

Security breached the policy by failing to pay the covered risk that Gibsland Bank's mortgage lacked

priority over the Bankers' Insurance Company mortgage.

. Gibsland Bank could not recover the $33,256.71 in property-tax penalties and interest because it failed

to make reasonable efforts to mitigate its losses.

. The $13,113.12 in attorney fees arising from the borrower's bankruptcy proceedings and the suit to quiet

title was not recoverable because the policy excluded attorney fees and expenses arising from matters
attaching or created after the policy date.

. Security acted arbitrarily, capriciously, and without probable cause by failing to pay the undisputed

amount necessary to cure the priority defect within the statutory period.

. The district court did not abuse its discretion in qualifying the attorney-fee expert, but it abused its

discretion by awarding $140,174.78; a reasonable penalty attorney fee was $40,000.

. Gibsland Bank was not entitled to $258,500 for alleged diminished value of the collateral because the

evidence did not establish that the later appraisal and sheriff-sale price reflected a loss attributable to the
2017-2018 claim period.

. The district court did not abuse its discretion by imposing the lower penalty under La. R.S. 22:1892

rather than the higher penalty under former La. R.S. 22:1973.

KEY QUOTATIONS



“Lack of priority is specifically defined as a covered risk, under Covered Risk No. 10.” (11)
“A reasonable bank in GBT'’s position would not have done any of the acts described above.” (13)

“Security obviously did not satisfy its minimal obligation under Condition 8 within the prescribed periods,
and did so only after suit was filed.” (17)

“The core objective of the penalty statute is to discourage bad-faith conduct of the insurer toward its insured,
not to make the insured whole.” (21)

FACTUAL BACKGROUND

Gibsland Bank loaned money to Timothy Thomas secured by a multiple-obligation mortgage and purchased a
title insurance policy insuring that its mortgage had first-lien priority. Before Gibsland Bank's mortgage was
recorded, Bankers' Insurance Company recorded a superior mortgage, but the title examination was not updated
and the policy incorrectly insured Gibsland Bank's mortgage as first priority. Gibsland Bank learned of the
priority problem in 2012, continued advancing money, and did not provide formal notice directly to Security
until March 2017. Security investigated but did not pay off the superior mortgage until March 2018, after suit
was filed.

PROCEDURAL HISTORY

Gibsland Bank sued Security after Security paid off the superior mortgage but did not do so until after the bank
filed suit. The district court found that Security breached the title insurance policy and acted arbitrarily and
capriciously, awarding property-tax penalties and interest, attorney fees connected to bankruptcy and sheriff-sale
proceedings, a statutory penalty, and substantial attorney fees. The appellate court affirmed the finding of
coverage, breach, and bad faith, reversed the awards for property-tax penalties and bankruptcy and sheriff-sale

attorney fees, reduced the penalty attorney-fee award to $40,000, affirmed the statutory penalty and expert-fee
award, and rendered judgment accordingly.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The judgment is rendered to award Gibsland Bank $5,632.76 in statutory penalties, $9,887.65 for the expert
witness fee, and $40,000 in attorney fees, plus specified judicial interest and costs. The appellate costs are

assessed one-half to each party. The opinion states the result as reversed in part, affirmed in part, and rendered.
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