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SUMMARY

The North Carolina Business Court addresses Defendant Benjamin Abitz’s partial motion to dismiss

claims arising from his departure from Matt Logan, Inc. The court holds that the employment

agreement’s non-solicitation and non-competition provisions are overly broad and unenforceable,

dismissing those portions of the breach-of-contract claim with prejudice. The nondisclosure portion of

the contract claim proceeds, while the excerpt begins the court’s analysis of the misappropriation-of-

trade-secrets claim.
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Defendant moved under North Carolina Rule of Civil Procedure 12(b)
(6) to dismiss portions of the first amended verified complaint. The

Business Court granted the motion in part and denied it in part.

On a Rule 12(b)(6) motion, the court views the allegations in the light
most favorable to the plaintiff, accepts well-pleaded factual allegations
as true, and determines whether the complaint is sufficient to state a
claim under any legal theory. The court need not accept conclusory
allegations, unwarranted factual deductions, or unreasonable
inferences, and may reject allegations contradicted by documents
attached to or incorporated into the complaint without converting the

motion into one for summary judgment.

Published North Carolina Business Court order and opinion



noncompete agreements restrictive covenants trade secret misappropriation motions to dismiss

injunctions

PRACTICE AREAS

contracts  employment law intellectual property ~ commercial litigation  civil procedure  remedies

QUESTIONS PRESENTED

1.

Whether the employment agreement's non-solicitation provision was facially overbroad and

unenforceable.

. Whether the employment agreement's non-competition provision was facially overbroad and

unenforceable.

. Whether Plaintiff sufficiently identified alleged trade secrets and pleaded misappropriation under the

North Carolina Trade Secrets Protection Act.

. Whether Plaintiff's unfair-competition and unfair-and-deceptive-trade-practices claims were sufficiently

pleaded despite dismissal of the trade-secrets claim.

. Whether injunctive relief could be pleaded as an independent cause of action.

HOLDINGS

1.

The non-solicitation provision was unreasonable in scope and unenforceable because it prohibited
Defendant from directly or indirectly soliciting anyone doing business with Plaintiff without limiting the
restriction to customers with whom Defendant had contact or the ability to influence during

employment.

. The non-competition provision was overly broad and unenforceable because it prohibited Defendant

from performing any services in competition with a competitor, including services wholly unrelated to

the work he performed for Plaintiff.

. Plaintiff failed to state a claim for misappropriation of trade secrets because it did not identify the

alleged trade secrets with sufficient particularity and did not allege unauthorized acquisition, disclosure,

or use of transition information.

. The unfair-competition and unfair-and-deceptive-trade-practices claims survived the motion to dismiss

because the complaint alleged computer trespass, and the court could not conclude that Plaintiff was
entitled to no relief under any set of facts.

. Injunctive relief is a remedy rather than an independent cause of action, so Plaintiff's standalone

injunctive-relief claim was dismissed without prejudice to seeking injunctive relief as appropriate.

KEY QUOTATIONS

“Based on the wording of the non-solicitation provision, and the allegations set forth in the Amended
Complaint, the Court concludes that the non-solicitation provision is unreasonable in scope and thus
unenforceable.” (9 59)



“As written, the non-compete provision restricts Abitz from performing any services with a competitor, even

those wholly unrelated to his previous role as a Financial Planner.” (Y 64)

“To plead misappropriation of trade secrets, a plaintiff must identify a trade secret with sufficient
particularity so as to enable a defendant to delineate that which he is accused of misappropriating and a

court to determine whether misappropriation has or is threatened to occur.” ( 74)

“As a matter of pleading form, the Court observes that injunctions are remedies, not independent causes of
action.” (1 95)

FACTUAL BACKGROUND

Matt Logan, Inc., a North Carolina financial and brokerage advisory firm, employed Benjamin Abitz as a
financial planner under an agreement containing non-competition, non-solicitation, and confidentiality
provisions. In 2025, while Plaintiff was transitioning its affiliation from Cetera to Kestra, Abitz formed Abax
Capital, resigned shortly before the transition, and allegedly contacted or solicited Plaintiff's clients and accessed
or copied confidential information. Plaintiff alleged that Abitz used client and transition information to obtain

reassignment of client accounts and continue competing with Plaintiff.

PROCEDURAL HISTORY

Plaintiff filed suit on November 4, 2025, asserting claims arising from Defendant's departure from employment
and alleged solicitation of Plaintiff's clients, misuse of confidential information, and competition. The Superior
Court entered a temporary restraining order and later an order granting a preliminary injunction, but the
preliminary injunction never became effective because Plaintiff did not post the required bond. Plaintiff filed a
first amended verified complaint, the case was designated to the Business Court, and Defendant filed the partial
motion to dismiss. After a May 27, 2026 hearing, the court dismissed the non-solicitation and non-competition
portions of the contract claim with prejudice, dismissed the trade-secrets and injunctive-relief claims without
prejudice, and denied dismissal of the nondisclosure portion of the contract claim and the unfair-competition and
UDTPA claims.
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