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SUMMARY

The New York Court of Appeals addressed whether the loss of court reporter minutes required reversal
of criminal convictions or entitled defendants to reconstruction hearings. The court held that missing
minutes alone do not require reversal, and that a reconstruction hearing is generally available to a
defendant appealing after trial if the defendant acted diligently, but is available to a defendant who
pleaded guilty only upon identification of an appealable issue related to the missing proceedings. The
court affirmed the convictions of Peter Parris and Donnell Hofler.
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QUESTIONS PRESENTED

1. Whether the inadvertent loss of court reporter minutes, standing alone, requires reversal of a criminal
conviction.

2. Whether a defendant convicted after trial is ordinarily entitled to a reconstruction hearing when a
significant portion of the minutes has been lost, and what diligence is required.

3. Whether a defendant who pleaded guilty is entitled to a reconstruction hearing without identifying an
appealable issue based on the untranscribed proceeding.

HOLDINGS

1. The loss of reporter's minutes does not by itself require reversal. Reversal requires a showing that the
missing minutes left inadequate means to determine whether appealable and reviewable issues were
present, together with sufficient prejudice to overcome the presumption of regularity.

2. When a significant portion of the minutes has been lost, a defendant appealing a conviction after trial
should normally have the opportunity for a reconstruction hearing if the defendant acted with reasonable
diligence to mitigate the harm caused by the loss.

3. Parris was not entitled to a reconstruction hearing because he did not act diligently after learning that the
minutes were missing.

4. A defendant who pleaded guilty is entitled to a reconstruction hearing only if the defendant identifies an
appealable ground based on something that occurred during the untranscribed proceeding.

5. Hofler was not entitled to reversal or a reconstruction hearing because he identified no appealable issue
to which the missing plea minutes were relevant.

KEY QUOTATIONS

“where a significant portion of the minutes has been lost: (1) a reconstruction hearing should normally be
available for a defendant appealing his conviction after trial, if the defendant has acted with reasonable
diligence to mitigate the harm done by the mishap; but (2) a defendant who has pleaded guilty is entitled to a
reconstruction hearing only where he can identify a ground for appeal that is based on something that
occurred during the untranscribed proceeding.” (44)

“To overcome the presumption of regularity, a defendant must show not only that minutes are missing, but
also "that there were inadequate means from which it could be determined whether appealable and
reviewable issues were present"” (46)

“A defendant who wants a reconstruction hearing, however, should be diligent in maximizing the possibility
that such a hearing can accomplish its purpose.” (48)

“must set forth appealable grounds, i.e., the nature of those issues which would have been raised on appeal
had the plea and sentence minutes been available.” (50)

FACTUAL BACKGROUND



In Parris's case, the reporter's minutes for proceedings concerning a motion to dismiss the indictment, a Sandoval
motion, and jury selection were lost. He learned of the missing minutes in 2001 but waited approximately 18
months before requesting a reconstruction hearing and opposed a prosecution motion that could have expedited
reconstruction. In Hofler's case, the minutes of his guilty plea proceeding were lost, but the sentencing minutes
contained no motion to withdraw the plea or indication that the plea proceedings were defective, and he
identified no appealable issue related to the missing minutes.

PROCEDURAL HISTORY

Parris was convicted after a jury trial and the Appellate Division affirmed, holding that he had not shown
entitlement to reversal or reconstruction. Hofler pleaded guilty, and the Appellate Division affirmed on the basis
of the presumption of regularity. The Court of Appeals affirmed both orders, but affirmed Parris on the ground
that he had not acted diligently and affirmed Hofler because he identified no appealable issue connected to the
missing minutes.

DISPOSITION

affirmed
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OPINION OF THE COURT
R.S. SMITH, J. In both of these cases, the reporter's minutes of some proceedings were lost, and
so never transcribed. Each defendant asks us to reverse his conviction on that ground. Each also
asks that, if we do not grant reversal, we order a reconstruction hearing at which the events of the
untranscribed proceedings would be recreated, as far as possible, from the memories of the
participants and any surviving records. We have previously held that a loss of reporter's minutes is
rarely sufficient reason in itself for reversing a conviction, and we reject that remedy in both of
these cases. As to defendants' requests for an alternative remedy, we hold that, where a significant
portion of the minutes has been lost: (1) a reconstruction hearing should normally be available for
a defendant appealing his conviction after trial, if the defendant has acted with reasonable
diligence to mitigate the harm done by the mishap; but (2) a defendant who has pleaded guilty is
entitled to a reconstruction hearing only where he can identify a ground for appeal that is based on
something that occurred during the untranscribed proceeding. These rules require an affirmance in
both of these cases. Defendant in People v Parris, who was convicted after trial, did not make
reasonable efforts to mitigate any harm resulting from the loss of the minutes. Defendant in People
v Hofler, who pleaded guilty, has identified no issue to which the missing minutes are relevant.
*45 Facts and Procedural History
A. People v Parris Peter Parris was convicted of burglary and other charges after a jury trial in
May 1998, and was sentenced on July 8, 1998. He filed a timely notice of appeal, but the
prosecution of the appeal was long delayed. When the record on appeal was finally filed in the
Appellate Division on May 8, 2001, it contained an affidavit from a court reporter saying that she
could not locate her notes for proceedings held on April 30 and May 4, 1998. A worksheet
prepared in Supreme Court shows that on April 30, 1998 the court denied Parris's motion to
dismiss the indictment pursuant to CPL 30.30 and heard his motion under People v Sandoval (34
NY2d 371 [1974]), and that on May 4, 1998 a jury was selected and sworn. Parris was or should
have been aware, no later than May of 2001, that the minutes of these proceedings were missing.
There is no indication that Parris reacted to this information in any way until he filed his brief in
the Appellate Division some 18 months later, on November 12, 2002. Point one of the brief argued
that his conviction should be reversed, or a reconstruction hearing ordered, because the minutes
had been lost. On February 21, 2003, the prosecution moved to have the appeal removed from the
Appellate Division calendar "until such time as the defendant either moves for reconstruction of



the court file or stipulates that he cannot make the showing necessary to obtain one." Parris's
counsel filed an affirmation in opposition to the motion, arguing that the prosecution, not the
defense, should bear the burden of providing an adequate record. The Appellate Division denied
the motion "without prejudice to the People raising the argument in their respondent's brief on the
appeal." Later, the Appellate Division affirmed Parris's conviction, saying that he "has not
established that he is entitled to either reversal of his conviction or a reconstruction hearing, since
he has not shown that any appealable issue may exist with respect to those proceedings." (1 AD3d
134, 134 [2003].) We affirm on grounds different from those stated by the Appellate Division. B.
People v Hofler Donnell Hofler pleaded guilty on September 26, 1996 to charges of criminal
possession of a weapon, attempted robbery and bail jumping. He was sentenced on October 22,
1996; the sentencing minutes contain no motion to withdraw the plea, *46 and no indication that
the plea proceedings were defective. Hofler filed a timely notice of appeal, but did not perfect the
appeal for several years. An affidavit of a court reporter dated August 1, 2002 says that he is
unable to locate his notes of the September 26, 1996 proceeding. Hofler's only argument in his
Appellate Division brief was that the loss of the minutes entitled him to either a reversal or a
reconstruction hearing. The Appellate Division affirmed, relying on "the presumption of regularity
attaching to judicial proceedings." (2 AD3d 176 [2003].) We agree with the Appellate Division,
and affirm. Discussion On these facts, neither appellant is entitled to either form of relief he seeks 
reversal of his conviction, or a reconstruction hearing. A. Reversal We held in People v Glass (43
NY2d 283 [1977]), and hold again now, that the loss of minutes does not by itself require the
reversal of a conviction. To overcome the presumption of regularity, a defendant must show not
only that minutes are missing, but also "that there were inadequate means from which it could be
determined whether appealable and reviewable issues were present" (id. at 287). In Glass, we
relied on People v Rivera (39 NY2d 519, 523 [1976]), where we said: "[W]hile a defendant should
have as fair an appeal as possible, and while, if the use of available minutes would aid in assuring
it, he is entitled to have their assistance, unless they have become unavailable because of any
active fault on the part of the People, it does not necessarily follow from the fact that their absence
compels resort to a less perfect record, that the right to appeal must be deemed to be frustrated.
For, in this imperfect world, the right of a defendant to a fair appeal, or for that matter a fair trial,
does not necessarily guarantee him a perfect trial or a perfect appeal." Though we implied in
Rivera (as we later held in Glass) that the absence of minutes would not normally justify reversal,
we held reversal to be proper in Rivera; it is, so far, the only case in which we have held that the
inadvertent loss of stenographic minutes caused the defendant such severe prejudice that *47
reversal was warranted. There, the proceedings as to which no minutes could be found had
occurred 20 years before, and virtually every possible source for reconstructing the events had
vanished: the judge had died; the prosecutor's memory had been impaired by a stroke; Rivera's
court appointed counsel, since disbarred, could not be located; and Rivera himself suffered from "a
complete retrograde amnesia of the trial" (39 NY2d at 524). We held that "[u]nder these unusual



circumstances, the presumption of regularity which ordinarily attaches to judicial proceedings . . .
does not avail the People . . . ." (Id. at 524-525.) Neither Parris nor Hofler can make a showing of
prejudice remotely comparable to Rivera's. Parris argues that there is prejudice not because all
possible sources of reconstruction have disappeared, but because the sources are too numerous. He
suggests that voir dire would be "nearly impossible to recreate. . . without the assistance of . . . the
entire pool of prospective jurors." We disagree. A determination of whether any significant issues
arose during the voir dire and were preserved for appellate review should be possible without any
such massive inquiry. Parris argues that no hearing could recreate jury selection in all its details,
but he has not shown that, if he had acted diligently, an adequate reconstruction of those
proceedings could not have been achieved. We repeat our remark in Rivera that, where the absence
of minutes results from inadvertence, "resort to a less perfect record" is not an infringement of a
criminal defendant's rights. Both Parris and Hofler claim prejudice resulting from the fact that, in
each case, the judge who presided at the untranscribed proceedings no longer sits in Supreme
Court. Neither of them can show, however, that it would be impossible to obtain information about
those proceedings from the judge, or that the proceedings could not be reconstructed with
information from other sources. We therefore conclude that neither Parris nor Hofler is entitled to
reversal of his conviction. B. Reconstruction Hearing We mentioned in Rivera the possibility of
remedying the loss of minutes through "a hearing to determine . . . the availability of means other
than a transcript for the presentation of the appealable and reviewable issues" (39 NY2d at 523).
We added that "[s]uch a hearing may also be directed to determining . . . *48 the adequacy of the
substitute means and the presence of the issues themselves, if any" (id.). We made similar
observations in Glass (43 NY2d at 286) and in People v Velasquez (1 NY3d 44, 49 [2003]), and in
still other cases we have relied on the result of a reconstruction hearing (People v Mealer, 57
NY2d 214 [1982]) and have ordered that one take place (People v Michalek, 82 NY2d 906
[1994]). We have never stated a rule, however, for deciding when a reconstruction hearing is
required. The prosecution argues and the Appellate Division held, in both Parris and Hofler, that
no such hearing should be required unless the defendant can show that some appealable issue
arose during the untranscribed proceedings. Where no such showing is made, the prosecution
urges, the presumption of regularity of judicial proceedings should apply. We find this rule too
harsh, however, as it applies to defendants who, like Parris, are appealing a conviction after trial. It
is the routine procedure, in such cases, for appellate counsel to read the record looking for
appellate issues, and it is not unusual for such a reading to unearth issues, sometimes meritorious
ones, that appellate counsel would not otherwise have known about. Thus, where a significant part
of the minutes has been lost, a defendant appealing after trial is, through no fault of his own,
subject to a more than trivial disadvantage. It should not burden the trial courts excessively to
provide defendants, in those relatively few cases, the opportunity to remedy that disadvantage, to
the extent that a reconstruction hearing can do so. A defendant who wants a reconstruction hearing,
however, should be diligent in maximizing the possibility that such a hearing can accomplish its



purpose. That means, as a minimum, that defendant should move for a reconstruction hearing
promptly after learning that the minutes have been lost. A defendant should also pursue promptly
whatever other means are available to increase the likelihood that proceedings can effectively be
reconstructed. This might well include, in a typical case, contacting defendant's trial counsel, the
prosecutor and the judge, to jog their recollections and to ask that they preserve whatever notes or
other records of the proceedings might exist; and also to ask that defendant's trial counsel furnish
appellate counsel, without a formal hearing, the benefit of his or her notes or recollection. A
defendant who does not proceed diligently is open to the suspicion that he thinks the likelihood of
really finding significant appellate issues remote � and would prefer failure in reconstructing the
proceedings to success, hoping to claim prejudice when reconstruction proves impossible.
*49 Parris's lack of diligence here certainly leaves him open to that suspicion. From the time, more
than 3½ years ago, when he learned the minutes were missing he has not behaved in the least like
someone eager to obtain the best record possible of what happened at the untranscribed
proceedings. For 18 months, he made no efforts to obtain a reconstruction hearing, and at the end
of that time he did not make a motion for an immediate hearing, but only requested one as an
alternative remedy in his brief. When the prosecution made a motion that might have expedited a
reconstruction hearing, Parris opposed the motion, successfully.
In our view, fairness does not require providing a reconstruction hearing to a defendant whose
conduct does not evidence a good faith purpose to obtain prompt and effective reconstruction. We
therefore reject Parris's claim that he is entitled to a reconstruction hearing. In Hofler, we conclude
that it is unnecessary to inquire into defendant's diligence in seeking a reconstruction hearing. The
situation of a defendant, like Hofler, who has pleaded guilty is different from that of one who has
been convicted after trial. In the latter case, the normal course of events is an appeal, in which
appellate counsel scrutinizes the record for reversible error. But a defendant who has pleaded
guilty has been convicted with his own consent. His plea generally "marks the end of a criminal
case, not a gateway to further litigation" (People v Taylor, 65 NY2d 1, 5 [1985]). A defendant who
pleads guilty forfeits the right to obtain review of many flaws in the proceedings (People v Lynn,
28 NY2d 196, 201-202 [1971]; see also Boykin v Alabama, 395 U.S. 238, 243 [1969]), and even
those claims that are not forfeited cannot ordinarily be raised on appeal unless they are preserved
by a motion in the trial court to withdraw the plea (People v Lopez, 71 NY2d 662 [1988]). When
such a motion is made, the defendant must assert some ground for it, and where minutes relevant
to that ground have been lost, a reconstruction hearing may be appropriate. But only very rarely
does a defendant who has pleaded guilty have a valid ground for appeal that comes to light only
when his lawyer reviews the minutes of his plea or sentence. We therefore agree with the
Appellate Division's decision in People v Bell (36 AD2d 406, 408 [2d Dept 1971], affd without op
29 NY2d 882 [1972]), holding that a defendant who has pleaded guilty, in order to obtain a
reconstruction hearing, "must set forth appealable grounds, i.e., the nature of those issues which
*50 would have been raised on appeal had the plea and sentence minutes been available." As the



Appellate Division explained in Bell, in such a case the presumption of regularity of judicial
proceedings is reinforced by another presumption � "that by pleading guilty a `defendant has neither
reason nor desire to prosecute an appeal' (People v. Lynn, 28 N Y 2d 196, 202)" (id.). Since Hofler
has not identified any appealable issues, we conclude that he is not entitled to a reconstruction
hearing. Accordingly, in each case, the order of the Appellate Division should be affirmed. In each
case: Order affirmed.
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