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SUMMARY

The Alabama Court of Civil Appeals reviews a protection-from-abuse order entered against Shawn

Barnett in favor of his daughter, Brooklyn Barnett. The court concludes that the trial judge's ex parte

communication with Brooklyn, altered order of proof, accommodations to the pro se petitioner, and

admission of a sequestration-rule witness created due-process concerns and an appearance of judicial

partiality. The court reverses the order and remands for a new trial before a different judge.
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Appeal from a one-year protection-from-abuse order entered after a
hearing in which the trial court found that Shawn Barnett had

committed an act of domestic violence against Brooklyn Barnett.

The appellate court reviewed the trial proceedings for compliance with
due process and judicial-impartiality requirements, considered the trial
court's discretion over trial conduct and witness presentation, and
applied the Rule 45, Ala. R. App. P., requirement that an error
probably injuriously affect substantial rights.
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QUESTIONS PRESENTED

1. Whether the trial court's ex parte communications with the PFA petitioner and conduct during the
hearing deprived Shawn of due process and created an appearance of judicial impartiality requiring

disqualification.

2. Whether requiring the respondent to present his defense before the petitioner presented her complete

case improperly affected the petitioner's burden of proof and prejudiced the respondent.

3. Whether permitting a witness who had remained in the courtroom after invocation of the rule of

sequestration to testify deprived Shawn of a fair opportunity to rebut the testimony.

4. Whether the overall conduct of the PFA proceeding required reversal and a new trial before a different

judge.

HOLDINGS

1. The trial judge's informal, unrecorded ex parte communication with the PFA petitioner, reliance on
information obtained during that communication, solicitous treatment of the petitioner, and questioning
of the respondent before hearing the petitioner's case created a reasonable basis for questioning the

judge's impartiality and required a new trial before a different judge.

2. Requiring Shawn, as the respondent, to present his defense before Brooklyn presented her complete case
could have shifted the statutory burden of proof and prejudiced Shawn's ability to rebut later testimony;

in the circumstances of this case, that procedure contributed to a denial of a fair proceeding.

3. Although the trial court generally has discretion over the calling of witnesses and enforcement of
sequestration, allowing Haynes to testify after she had remained in the courtroom, combined with the
other procedural irregularities, prejudiced Shawn's ability to rebut her testimony and contributed to the

denial of due process.

4. A court's practice of having a judicial assistant review a pro se PFA petition and having the judge
privately discuss the petition with the petitioner appears to contravene Ala. Code 1975, § 30-5-5(b), and

the Alabama Canons of Judicial Ethics; the procedure should be discontinued.

KEY QUOTATIONS

“Generally, due process requires that litigants be permitted the opportunity to present evidence and to cross-

examine the witness against them at a trial before an impartial judge.” (11)

“When we examine the overall conduct of the trial-court judge during the PFA proceeding, we agree with

Shawn that reversal of the PFA order is warranted.” (14)

“REVERSED AND REMANDED WITH INSTRUCTIONS.” (17)

FACTUAL BACKGROUND



Brooklyn Barnett alleged that her father, Shawn Barnett, had charged at her, threatened to beat her to death and
burn down her house, repeatedly appeared at her residence, and threatened to evict her. The trial court entered an
ex parte PFA order and, after a hearing, entered a one-year order finding that Shawn had committed domestic
violence. Before and during the hearing, the trial judge had an informal, unrecorded private discussion with
Brooklyn, questioned Shawn first so that Brooklyn could settle down, relied on information Brooklyn had
provided privately, and allowed Brooklyn's aunt, Theresa Haynes, to testify despite her presence in the
courtroom after sequestration had been invoked. The trial court denied Shawn's postjudgment motion, finding

that he had received due process and that Brooklyn's and Haynes's testimony was more credible.

PROCEDURAL HISTORY

Brooklyn Barnett petitioned the Winston Circuit Court for a protection-from-abuse order under the Alabama
Protection from Abuse Act. The trial court entered an ex parte order, later conducted a hearing, and entered a
one-year PFA order against Shawn Barnett. The trial court denied Shawn's postjudgment motion challenging the
procedure, due process, judicial impartiality, witness sequestration, and sufficiency of the evidence. The

Alabama Court of Civil Appeals reversed and remanded for a new trial before a different judge.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Conduct a new trial on the PFA petition before a different judge.
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