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SUMMARY

The California Court of Appeal, First Appellate District, Division Two, reviews the prosecution’s

appeal from an order dismissing Yacob Dain’s prior strike conviction and a five-year serious-felony

enhancement. The court concludes that the trial court abused its discretion in dismissing the prior

strike because it applied an incorrect understanding of the law, but holds that the proper remedy is

remand for the trial court to reconsider the Romero motion. The court finds no abuse of discretion in

dismissing the section 667(a) enhancement or imposing the middle term for the principal offense.
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The People appealed from the trial court's order granting Yacob Dain's
Romero motion and dismissing a prior strike conviction, as well as
dismissing a five-year serious-felony enhancement and imposing the
middle term for the principal offense. The appeal was decided on
remand from the California Supreme Court, which had rejected the

prior appellate disposition directing reinstatement of the strike finding.

A trial court's decision whether to dismiss a prior strike conviction
under Penal Code section 1385(a) is reviewed for abuse of discretion.
The standard is deferential, but reversal is warranted when the ruling
falls outside the bounds of reason under the applicable law and
relevant facts. The appellant bears the burden of clearly establishing

that a sentencing decision was irrational or arbitrary.
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UESTIONS PRESENTED

Whether the trial court abused its discretion by dismissing Dain's prior strike conviction under Penal
Code section 1385(a) based principally on the age of the conviction and perceived changes in sentencing
policy.

. Whether Penal Code section 1385(c), including the provision giving great weight to a prior conviction

more than five years old, applies to dismissal of a prior strike conviction under the Three Strikes law.

. Whether the trial court abused its discretion by dismissing the five-year serious-felony enhancement
under Penal Code section 667(a).

. Whether the trial court abused its discretion by imposing the middle term rather than the upper term for

home-invasion robbery.

OLDINGS

Penal Code section 1385(c) does not apply to a trial court's decision whether to dismiss a prior strike
conviction under the Three Strikes law because the Three Strikes law is an alternative sentencing

scheme, not a sentence enhancement.

. The trial court abused its discretion by dismissing Dain's prior strike conviction because it relied
principally on the conviction's remoteness and generalized changes in sentencing policy, without

identifying circumstances showing that Dain fell outside the spirit of the Three Strikes law.

. The proper remedy is to reverse the order dismissing the strike and remand for the trial court to decide
the Romero motion in the first instance under the governing law and any admissible and relevant

arguments and evidence.

. The trial court did not abuse its discretion by dismissing the five-year enhancement under Penal Code

section 667(a) based on the age of the prior conviction.

. The trial court did not abuse its discretion by imposing the middle term for the principal offense of

home-invasion robbery.

EY QUOTATIONS

“Thus, under section 667(c)(3), the bare fact that a prior strike conviction is over five years old cannot be the

basis for dismissing the strike.” (at 11-12)



“On this record, we see nothing about the nature and circumstances of the present felonies and the prior
strike conviction or the particulars of defendant’s background, character, and prospects that suggests
defendant could be deemed outside the spirit of the Three Strikes law.” (at 18)

“The trial court’s order striking the prior strike conviction is reversed and the matter is remanded for the trial
court to decide the Romero motion in the first instance under the governing law and any argument and

evidence the court may find admissible and relevant.” (at 22)

FACTUAL BACKGROUND

In October 2017, several armed intruders entered the Smith family's Santa Rosa home, restrained and threatened
the occupants, struck Jess Smith with a firearm, and demanded access to a safe and marijuana. Police stopped
Dain approximately one mile from the home and found property belonging to the victims, including jewelry and
14 one-pound bags of marijuana. Dain's criminal history included prior active-gang-participation convictions,

parole and probation violations, additional misdemeanor and felony convictions, and continued criminal conduct
after the 2006 conviction that was retried as a strike.

PROCEDURAL HISTORY

A jury convicted Dain in 2019 of home-invasion robbery and related offenses, and the trial court found two prior
active-gang-participation convictions to be strikes and serious-felony convictions. In Dain I, the Court of Appeal
reversed the prior-conviction findings and remanded for retrial and resentencing. On remand, the prosecution
retried one prior conviction, the trial court found it qualified as a strike and serious felony, and the court granted
Dain's Romero motion, dismissed the strike and section 667(a) enhancement, and imposed a middle-term
sentence. The People appealed; the Court of Appeal initially directed reinstatement of the strike, but the Supreme
Court reversed that disposition in Dain II and remanded for further proceedings. On the present remand, the
Court of Appeal reversed the order dismissing the strike and remanded for the trial court to decide the Romero

motion under the correct legal standards.
DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Reverse the order granting dismissal of the prior strike conviction and remand for the trial court to decide Dain's
Romero motion in the first instance under the governing law and any arguments and evidence the court finds

admissible and relevant.
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