SUPREME COURT OF THE STATE OF NEW YORK, APPELLATE DIVISION,
FOURTH DEPARTMENT

McFadden v. Schneiderman

137 A.D.3d 1618, 26 N.Y.S.3d 915 (N.Y. App. Div. 4th Dep't 2016) - Decided March 18, 2016

SUMMARY

The New York Appellate Division, Fourth Department unanimously affirmed an order denying
plaintiff's motion for a default judgment and granting defendants' motion to dismiss the complaint. The
court held that plaintiff failed to establish proper service and, in any event, did not establish
entitlement to declaratory relief based on default alone. The court further concluded that the complaint
was vague and conclusory, did not allege a justiciable controversy, and failed to state a valid cause of

action.
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DISPOSITION affirmed

PROCEDURAL POSTURE Plaintiff appealed from an order denying his motion for a default

judgment in an action seeking declaratory relief and granting
defendants' cross motion to dismiss the complaint under CPLR

3211(a)(7) for failure to state a cause of action.

STANDARD OF REVIEW On a CPLR 3211(a)(7) motion, the court assesses whether the pleading
states a cause of action, affording the pleading a liberal construction
while disregarding bare legal conclusions and rejecting vague and

conclusory allegations.
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QUESTIONS PRESENTED

1. Whether Supreme Court erred in denying plaintiff's motion for a default judgment when plaintiff failed

to establish proper service.

2. Whether a default judgment could be entered in the declaratory judgment action based solely on the

default and pleadings.

3. Whether Supreme Court properly dismissed the complaint under CPLR 3211(a)(7) for failure to state a
cause of action.

HOLDINGS

1. The denial of plaintiff's motion for a default judgment was proper because plaintiff failed to establish

that he effected service of the summons and complaint as required by CPLR 3215(f).

2. A default judgment in a declaratory judgment action cannot be granted on the default and pleadings

alone; the plaintiff must establish a right to the declaration sought.

3. Dismissal under CPLR 3211(a)(7) was proper because the complaint's allegations were vague and

conclusory and failed to allege a justiciable controversy or any other valid cause of action for which
relief could be granted.

KEY QUOTATIONS

“A default judgment in a declaratory judgment action will not be granted on the default and pleadings alone
for it is necessary that plaintiff establish a right to a declaration” (1618-1619)

“In assessing a motion under CPLR 3211 (a) (7), . . . ‘the criterion is whether the proponent of the pleading

has a cause of action, not whether he has stated one’” (1619)

“Although the pleading is to be afforded a liberal construction on a motion to dismiss pursuant to CPLR 3211
..., the allegations in a complaint cannot be vague and conclusory” (1619)

FACTUAL BACKGROUND

Plaintiff sought declaratory relief and moved for a default judgment. He failed to establish that he had served
defendants with the summons and complaint in accordance with CPLR 312-a(a) through (d), as required for a
default judgment under CPLR 3215(f). The complaint's allegations were vague and conclusory and did not

allege a justiciable controversy or another valid cause of action.
PROCEDURAL HISTORY

Supreme Court, Wyoming County, denied plaintiff's motion for a default judgment and granted defendants' cross

motion to dismiss. The Appellate Division unanimously affirmed the order without costs.

DISPOSITION



affirmed
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