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SUMMARY

The Vermont Supreme Court affirmed Dean A. Lovejoy’s jury conviction for lewd or lascivious
conduct with a child under 13 V.S.A. § 2602(a)(1). The Court held that sufficient circumstantial
evidence supported the jury’s findings regarding the lewd nature of the conduct and Lovejoy’s
requisite intent. It also held that open and gross lewdness under 13 V.S.A. § 2601a(a) is not a lesser-
included offense of the charged crime.
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PROCEDURAL POSTURE Defendant appealed his jury conviction for lewd or lascivious conduct
with a child, challenging the denial of his motions for judgment of
acquittal and the denial of a requested lesser-included-offense
instruction.

STANDARD OF REVIEW The Court applies the same standard as the trial court when reviewing
a motion for judgment of acquittal, viewing the evidence in the light
most favorable to the State and granting acquittal only when there is
no evidence to support a guilty verdict. Whether an offense is lesser
included is determined by comparing statutory elements.
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QUESTIONS PRESENTED

1. Whether the evidence was sufficient to support defendant's conviction under 13 V.S.A. § 2602(a)(1),
including the requirements that the act be lewd and committed with the requisite sexual intent.

2. Whether open and gross lewdness under 13 V.S.A. § 2601a(a) is a lesser-included offense of lewd or
lascivious conduct with a child under 13 V.S.A. § 2602(a)(1).

HOLDINGS

1. The evidence was sufficient for a rational jury to find beyond a reasonable doubt that defendant
committed a lewd act upon the child with the intent to arouse, appeal to, or gratify sexual desires.

2. Open and gross lewdness under 13 V.S.A. § 2601a(a) is not a lesser-included offense of § 2602(a)(1), so
the trial court properly refused to give the requested instruction.

KEY QUOTATIONS

“Accordingly, we will “grant a judgment of acquittal only when there is no evidence to support a guilty
verdict.”” (¶ 7)

“An offense will be treated as a lesser-included offense only if proof of the greater offense necessarily means
the lesser offense has also been proven.” (¶ 23)

“if the Legislature had intended the State to prove under § 2602[(a)(1)] that a defendant’s lewd acts against a
child were open and gross, it would have expressly stated so” (¶ 34)

“the statute is aimed at preventing the sexual exploitation of children, irrespective of whether that exploitation
is done openly or secretly.” (¶ 38)

FACTUAL BACKGROUND

The victim, defendant's nine-year-old stepdaughter, testified that defendant repeatedly touched, rubbed,
squeezed, and grabbed her buttocks beneath her pants and underwear during 2018 and 2019, often when they
were alone. She also described defendant touching her legs, thighs, hips, and knees and withdrawing his hand
when her mother approached. Defendant initially denied touching her but later admitted touching her buttocks
and legs, acknowledged that the conduct was wrong and crossed a boundary, and testified that he intended only
to comfort her.

PROCEDURAL HISTORY

The State charged defendant under 13 V.S.A. § 2602(a)(1). After a jury trial, defendant was convicted in July
2024. The trial court denied his motions for judgment of acquittal and his requests to instruct the jury on open
and gross lewdness under 13 V.S.A. § 2601a(a). Defendant timely appealed, and the Vermont Supreme Court
affirmed.
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