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SUMMARY

The United States District Court for the Northern District of California denied a pro se prisoner’s
motion for a preliminary injunction concerning double celling and alleged retaliation. The court denied
the injunction without prejudice because the complaint had not yet been screened or served, and
denied appointment of counsel because no exceptional circumstances were shown.
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DISPOSITION other

PROCEDURAL POSTURE A California state prisoner proceeding pro se under 42 U.S.C. § 1983
moved for a preliminary injunction and appointment of counsel before
the court screened his complaint.

STANDARD OF REVIEW A preliminary injunction requires notice to the adverse party under
Federal Rule of Civil Procedure 65(a)(1); appointment of counsel for
an indigent civil litigant under 28 U.S.C. § 1915 is committed to the
district court's sound discretion and is available only in exceptional
circumstances.
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QUESTIONS PRESENTED

1. Whether the court could grant a preliminary injunction before the defendants had been served and before
the complaint had been screened under 28 U.S.C. § 1915A.

2. Whether the plaintiff demonstrated exceptional circumstances warranting appointment of counsel in his
civil-rights action.

HOLDINGS

1. The court could not decide the preliminary-injunction motion before the adverse parties were served
because Rule 65(a)(1) requires notice to the adverse party.

2. Appointment of counsel was not warranted because the plaintiff had not shown exceptional
circumstances.

KEY QUOTATIONS

“Prior to granting a preliminary injunction, notice to the adverse party is required.” (at 2)

“The decision to request counsel to represent an indigent litigant under § 1915 is within “the sound discretion
of the trial court and is granted only in exceptional circumstances.”” (at 3)

FACTUAL BACKGROUND

Moreno, a California inmate housed at the Correctional Training Facility, alleged that double-celling prisoners in
certain smaller cells provided inadequate living space in violation of the Eighth Amendment. He also alleged
that officers threatened or used disciplinary action to force him to accept double-cell housing. He sought an
injunction requiring single-cell status and barring disciplinary action related to his refusal to be double-celled, as
well as appointment of counsel.

PROCEDURAL HISTORY

Moreno filed a civil-rights action against Correctional Training Facility Warden Edward Borla and California
Department of Corrections and Rehabilitation Secretary Jeffrey Macomber. He then moved for a preliminary
injunction seeking single-cell housing and an end to alleged disciplinary retaliation, and moved for appointment
of counsel. The district court had not yet screened the complaint under 28 U.S.C. § 1915A, denied the
preliminary-injunction motion without prejudice to refiling if the action proceeded past screening, and denied
appointment of counsel for lack of exceptional circumstances.
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