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SUMMARY

The document contains findings and recommendations on defendants’ motion to dismiss claims arising
from a mortgage loan and foreclosure process. The magistrate judge recommends dismissal without
leave to amend of the fifth and sixth causes of action, dismissal with leave to amend of the first
through third causes of action, dismissal of the seventh, ninth, and tenth causes of action with leave to
reassert them after amendment, and denial of dismissal as to the eighth cause of action. The
recommendations were issued for review by the assigned district judge under 28 U.S.C. § 636(b)(1).
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DISPOSITION other

PROCEDURAL POSTURE Findings and recommendations by a magistrate judge on defendants'
Rule 12(b)(6) motion to dismiss nine of plaintiff's ten causes of action
in a removed mortgage-foreclosure action.

STANDARD OF REVIEW Under Federal Rule of Civil Procedure 12(b)(6), the court accepts
well-pleaded factual allegations as true, draws reasonable inferences
for the nonmoving party, and determines whether the complaint states
a facially plausible claim for relief. A complaint may be dismissed on
an affirmative defense apparent from the complaint and judicially
noticeable or incorporated documents, but dismissal is improper when
those materials raise disputed issues of fact. Pro se allegations are
construed liberally, subject to the limitation that the plaintiff was
represented by counsel when the complaint and opposition were filed.
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civil procedure mortgages wrongful foreclosure contracts consumer protection torts

QUESTIONS PRESENTED

1. Whether the notice of default and recorded foreclosure documents could be considered through judicial
notice or incorporation by reference on the Rule 12(b)(6) motion.

2. Whether a deed of trust may serve as the contractual basis for breach-of-contract and implied-covenant
claims under California law.

3. Whether plaintiff's alleged nonperformance under the deed of trust defeated his breach-of-contract,
negligence, and implied-covenant claims at the pleading stage.

4. Whether plaintiff's fifth and sixth causes of action should be dismissed based on his concession that the
notice of default contained the allegedly missing statutory language.

5. Whether the seventh, ninth, and tenth causes of action were derivative of claims subject to dismissal.

6. Whether the eighth California Unfair Competition Law cause of action adequately alleged an underlying
violation of 12 C.F.R. § 1026.41.

HOLDINGS

1. The court may judicially notice the existence, recordation, date, parties, and legally operative language
of recorded foreclosure documents when their authenticity is not genuinely disputed, and may consider a
document incorporated by reference when the complaint necessarily relies on it, refers to it, and the
document is central to the claims.

2. For purposes of the pleaded claims, a deed of trust is a contract that can provide a basis for breach-of-
contract and implied-covenant claims under California law.

3. The breach-of-contract, negligence, and implied-covenant claims should be dismissed because the
complaint and incorporated notice of default establish plaintiff's nonperformance under the deed of trust
and do not adequately allege that his nonperformance was excused.

4. The fifth and sixth causes of action should be dismissed without leave to amend because plaintiff did not
oppose dismissal after defendants demonstrated that the notice of default contained the required
statutory language.

5. The seventh, ninth, and tenth causes of action should be dismissed, with leave to reassert them after
amendment of an underlying first, second, or third cause of action, because they were pleaded as
derivative of predicate claims subject to dismissal.



6. The eighth cause of action should not be dismissed because the alleged violation of 12 C.F.R. § 1026.41
was sufficient to plead a California UCL claim.

KEY QUOTATIONS

“To survive, the plaintiff’s complaint “must contain sufficient factual matter, accepted as true, to ‘state a
claim to relief that is plausible on its face.’”” (at 4)

“a district court should grant leave to amend even if no request to amend the pleading was made, unless it
determines that the pleading could not possibly be cured by the allegation of other facts.” (at 8)

“The status of a DOT as a contract is a question of state law, and the Hatch court appears to have reiterated
the law on that question by holding that a DOT is “a contract between the trustor and the beneficiary[.]”” (at
9)

FACTUAL BACKGROUND

Plaintiff executed a $65,000 mortgage loan note and deed of trust secured by residential property in Elk Grove,
California. The deed of trust allegedly required written notices to be sent to the borrower's property address.
Plaintiff alleged that defendants recorded a notice of default on February 7, 2024, without providing the
contractually required notice, proceeded toward a trustee sale, and deprived him of an opportunity to cure. The
complaint also admitted that plaintiff had struggled to make required mortgage payments.

PROCEDURAL HISTORY

Plaintiff filed suit in Sacramento County Superior Court on June 17, 2024. Defendants removed the action to the
Eastern District of California on June 25, 2024, and moved to dismiss nine of ten causes of action. After
plaintiff's opposition was filed late and the resulting order to show cause was vacated, plaintiff's counsel
withdrew and the matter was referred to Magistrate Judge Sean C. Riordan. The magistrate judge recommended
partial dismissal, leave to amend or reassert certain claims, and denial of dismissal as to the eighth cause of
action; the recommendation was submitted to the assigned district judge under 28 U.S.C. § 636(b)(1).

DISPOSITION

other

REMAND INSTRUCTIONS

The magistrate judge recommended that the assigned district judge grant dismissal without leave to amend as to
the fifth and sixth causes of action; grant dismissal with leave to amend as to the first, second, and third causes
of action; deny dismissal as to the eighth cause of action; and grant dismissal as to the seventh, ninth, and tenth
causes of action with leave to reassert them after amendment of the first, second, or third causes of action.
Plaintiff may file objections within fourteen days under 28 U.S.C. § 636(b)(1) and Local Rule 304(d).
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