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SUMMARY

The Illinois Supreme Court held that the common-interest exception to the attorney-client privilege
does not extend to a dispute between insured parties and an insurance broker accused of negligently
procuring coverage, where no insured-insurer relationship or comparable cooperation obligation
existed. The court distinguished its prior decision in Waste Management, Inc. v. International Surplus
Lines Insurance Co., and held that the subpoenaed privileged communications were not discoverable
under that exception. The appellate and circuit court judgments were affirmed in part and reversed in

part, and the cause was remanded.
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QUESTIONS PRESENTED

1. Whether the common-interest exception to the attorney-client privilege recognized in Waste
Management, Inc. v. International Surplus Lines Insurance Co. extends to a dispute between an insured
and an insurance broker who allegedly negligently failed to procure appropriate insurance, where the

broker had no duty to defend or indemnify the insured for the insured's own negligence.

2. Whether the appellate court's discovery order compelling production of the Foundations' attorney-client

communications should be affirmed.

3. Whether the denial of a stay and the vacatur of the circuit court's contempt order should remain in effect.

HOLDINGS

1. The common-interest exception to the attorney-client privilege does not extend beyond the
circumstances identified in Waste Management to a relationship between insureds and an insurance
broker that lacks an insurer's duty to defend and indemnify the insureds for the insureds' own

negligence.

2. The Foundations' attorney-client communications concerning the underlying LBO litigation remained
protected from discovery because Gallagher did not establish a qualifying common interest that negated

the privilege.

KEY QUOTATIONS

“We find that the common-interest exception does not extend to the facts of this case.” (Y 1)

“Thus, the attorney-client privilege is to be strictly confined within its narrowest bounds, limited solely to
those communications that the claimant either expressly made confidential or that he could reasonably

believe under the circumstances would be understood by the attorney as such.” ( 20)
“It is the commonality of interests which creates the exception, not the conduct of the litigation.” ( 26)
“We reverse the portion of the appellate court’s judgment that affirmed the circuit court’s order to compel

discovery.” (1 40)

FACTUAL BACKGROUND

The Foundations hired Gallagher as their insurance broker and sought directors-and-officers coverage
comparable to their existing Chubb policy. Gallagher recommended a less expensive Chartis policy and
represented that its coverage was equivalent, but the Chartis policy contained a broad exclusion for claims

relating to the purchase or sale of securities. After the Foundations were sued in litigation arising from a prior



Tribune Company leveraged buyout and Chartis denied coverage, the Foundations sued Gallagher for failing to
procure appropriate insurance. Gallagher sought privileged communications between the Foundations and their
counsel concerning the underlying litigation to support defenses alleging fraud and preexisting knowledge of

loss.

PROCEDURAL HISTORY

The Foundations sued their former insurance broker for breach of contract to procure insurance, contractual
indemnity, professional negligence, and negligent misrepresentation after a replacement directors-and-officers
policy allegedly contained a broader securities exclusion than the prior policy. The circuit court initially granted
Gallagher summary judgment, but the appellate court reversed after concluding that the prior policy's exclusion
did not necessarily bar coverage. On remand, Gallagher asserted defenses based on the Foundations' alleged
fraud and preexisting knowledge of loss, subpoenaed communications with their attorneys, and obtained an
order compelling discovery under the common-interest exception. The appellate court affirmed the discovery
order, vacated the contempt order, and affirmed denial of a stay; the Illinois Supreme Court affirmed in part,

reversed in part, and remanded.
DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The cause was remanded to the Du Page County Circuit Court for further proceedings consistent with the
opinion. The circuit court was not to compel production of the privileged communications under the common-
interest exception; the denial of the stay remained affirmed as modified, and the contempt ruling remained

vacated.
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