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SUMMARY

The Rhode Island Supreme Court affirmed a Superior Court judgment involving requests for state-
agency privatization records under the Access to Public Records Act and the Government Oversight
and Fiscal Accountability Review Act. The court held that plaintiffs were not required to exhaust
administrative remedies before seeking judicial relief, interpreted “services heretofore provided” to
include services performed by agency employees at any reasonable time in the past, and upheld an
award of attorneys’ fees.
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QUESTIONS PRESENTED

1. Whether the Access to Public Records Act required plaintiffs to exhaust the statute's administrative
remedies before filing an action for declaratory or injunctive relief in Superior Court.

2. Whether GOFARA's definition of a privatization contract, including services "heretofore provided" by
agency employees, applied to services performed by agency employees at any time in the past.

3. Whether plaintiffs were entitled to attorneys' fees under the Access to Public Records Act despite the
absence of a knowing and willful violation.

HOLDINGS

1. Section 38-2-8 establishes permissive administrative remedies and does not require a requester to pursue
those remedies before bringing an action for declaratory or injunctive relief in Superior Court.

2. Under the 2006 version of R.I. Gen. Laws § 37-2.3-3(5), the phrase "services heretofore provided"
encompasses services performed at any time in the past by regular employees of a state agency, subject
to an element of reasonableness.

3. A prevailing plaintiff in an APRA action is entitled to reasonable attorneys' fees and costs without
proving that the public body or official knowingly and willfully violated the statute.

KEY QUOTATIONS

“It is an axiomatic principle of statutory construction that the use of the term "may" denotes a permissive,
rather than an imperative, condition.” (996 A.2d at 1151)

“We are satisfied, therefore, that by the plain and ordinary meaning of its terms, the phrase "services
heretofore provided" encompasses all services performed at any time in the past by regular employees of a
state agency.” (996 A.2d at 1152)

“This interpretation gives effect to the legislative intent that a "prevailing plaintiff be awarded attorneys' fees
* * * with the inquiry focusing only on whether the plaintiff is successful, not the defendant's subjective
intent."” (996 A.2d at 1153)

FACTUAL BACKGROUND

The General Assembly enacted GOFARA in 2006, requiring state agencies to include privatization-contract
addenda in budget requests and to disclose specified information about contracted private employees and
consultants. Plaintiffs requested these addenda, but the Governor's office and the Department of Administration
responded that they did not possess the requested records. Plaintiffs then sued, and the Superior Court ordered
the defendants to compile and release addenda concerning contracts for services previously performed by agency
employees and awarded attorneys' fees.



PROCEDURAL HISTORY

Plaintiffs requested state-agency privatization-contract budget addenda from the Governor's office and the
Department of Administration. After the requests were denied on the ground that the records were not in the
agencies' possession, plaintiffs filed a Superior Court action seeking mandamus, injunctive relief, declaratory
relief, and fees. The Superior Court ruled for plaintiffs, ordered production of the records, awarded attorneys'
fees, and entered a corrected partial final judgment under Rule 54(b). The Supreme Court affirmed.

DISPOSITION

affirmed
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