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SUMMARY

The Washington Supreme Court held that parents did not automatically waive the statutory marital

counseling privilege by filing a medical negligence action seeking damages including mental anguish

and loss of consortium. The court rejected extending an automatic waiver rule from the physician-

patient privilege to the marital counseling privilege because RCW 5.60.060(9) does not provide for

such a waiver. It remanded for in camera review to determine whether the privilege had been

impliedly waived and whether any counseling records were relevant and discoverable.
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The Magneys sought discretionary review of an order denying their
motion for a protective order and requiring production of marital
counseling records in a medical negligence action. The Washington
Supreme Court granted review after the Court of Appeals denied

review.

A trial court's scope-of-discovery ruling is reviewed for abuse of
discretion; a ruling based on untenable grounds, untenable reasons, or
an erroneous view of the law constitutes an abuse of discretion.

Whether a privilege has been waived is reviewed de novo.
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QUESTIONS PRESENTED

1. Whether filing a medical negligence action seeking damages for mental anguish and loss of consortium

automatically waives the marital counseling privilege under RCW 5.60.060(9).

2. Whether the record permitted the Supreme Court to determine whether the Magneys had impliedly

waived the privilege.

3. Whether the superior court was required to conduct in camera review of the marital counseling records

when the privilege holders requested it.

HOLDINGS

1. Filing a medical negligence lawsuit seeking damages for mental anguish and loss of consortium does not
automatically waive the marital counseling privilege because RCW 5.60.060(9) does not enumerate

filing such an action as an exception or waiver event.

2. The absence of automatic waiver does not preclude implied waiver, and the record was insufficient for
the Supreme Court to determine whether the Magneys had impliedly waived the privilege through their

disclosures or litigation conduct.

3. When the holder of the marital counseling privilege requests it, the trial court must conduct in camera
review of the counseling records to determine whether privilege was impliedly waived and, if so, which

records or portions are relevant and discoverable.

KEY QUOTATIONS

“The plain language of the statute, the lack of ambiguity in the statute, the legislature’s clear choice of the
different circumstances under which each privilege can be lost or waived, and the very structure of the statute

lead us to the conclusion that there is no automatic waiver of the marital counseling privilege.” (11)

“We remand to the superior court for an in camera review of the Magneys’ marital counseling records to
determine whether the Magneys impliedly waived the privilege and, if so, whether any privileged information

is relevant to the present case.” (22)

FACTUAL BACKGROUND

In 2017, Brian and Emily Magney brought a medical negligence action on behalf of themselves and their sons,
alleging that their infant son Logan had been misdiagnosed with acute myeloid leukemia and subjected to
unnecessary chemotherapy. They sought damages including mental anguish and loss of consortium. The
defendants learned that the Magneys had participated in separate marital counseling sessions in 2014, before
Logan's diagnosis, and sought discovery of the counseling records. The Magneys asserted the records were

privileged under RCW 5.60.060(9) and moved for a protective order.



PROCEDURAL HISTORY

The superior court denied the Magneys' motion for a protective order, denied in camera review, and ordered
production of the marital counseling records, reasoning that the Magneys waived privilege by placing mental
anguish at issue. The Court of Appeals denied review. The Supreme Court reversed the superior court, vacated

the discovery order, and remanded for in camera review of implied waiver and relevance.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The superior court must vacate the order denying the Magneys' motion for a protective order and conduct in
camera review of the marital counseling records. It must determine whether the Magneys impliedly waived the
privilege through their actions and, if waiver occurred, determine in camera which information is relevant and

discoverable.
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