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SUMMARY

The Washington Supreme Court held that Whatcom County Code 20.80.212 required a concurrency
letter from the fire protection provider before certain development applications could be approved.
Because Whatcom County Fire District No. 21 declined to issue the required letters, the County
clearly erred by independently determining that adequate fire protection capacity existed. The court
reversed the Court of Appeals, granted the Fire District's LUPA petition, and reversed approval of the
three development applications.
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STANDARD OF REVIEW Under LUPA, the appellate court occupies the same position as the
superior court and applies RCW 36.70C.130(1) directly to the
administrative record. Questions of law, including interpretation of
statutes and ordinances, are reviewed de novo. An application of law
to facts is reviewed for clear error.
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QUESTIONS PRESENTED

1. Whether Whatcom County erred under Whatcom County Code 20.80.212 by approving the development
applications without concurrency letters from the Fire District.

2. Whether the County, rather than the Fire District as the relevant fire-protection provider, could
independently determine that adequate fire-protection capacity existed.

3. Whether the County's comprehensive plan conclusively established the availability and adequacy of fire-
protection services for purposes of project review.

HOLDINGS

1. WCC 20.80.212 is a development regulation that prohibits approval of the covered land uses unless the
provider of fire-protection services issues a letter stating that adequate capacity exists or that
arrangements have been made to provide adequate services.

2. The County could not independently determine that adequate fire-protection capacity existed after its
ordinance assigned the concurrency determination to the Fire District.

3. The County's comprehensive plan did not establish the availability and adequacy of fire-protection
services because it did not provide funding for all necessary improvements.

KEY QUOTATIONS

“As it applies to the present case, WCC 20.80.212 prohibits approval of certain land uses without a letter
from the Fire District stating either that capacity to adequately serve the proposed development currently



exists or that arrangements have been made to ensure that adequate capacity will exist.” (at 428)

“Under a proper construction of WCC 20.80.212, this ends the inquiry; the applications cannot be approved
without the required letters.” (at 429)

“Absent provision for necessary funding, the comprehensive plan cannot be considered determinative of the
availability of fire protection services.” (at 429)

FACTUAL BACKGROUND

In 2006, Whatcom County approved three development applications in the Birch Bay urban growth area. Fire
District No. 21 believed the proposed developments would reduce fire protection services below an adequate
level and therefore refused to issue letters stating that adequate capacity existed or that arrangements had been
made to provide it. The County nevertheless approved the applications after its hearing examiner independently
determined that adequate services would be available through existing funding mechanisms, increased taxes, and
fees from new development.

PROCEDURAL HISTORY

The County hearing examiner recommended approval of three development applications after finding that
adequate fire protection and emergency response services would remain available. The County Council adopted
those recommendations. The superior court granted the Fire District's LUPA petitions, but the Court of Appeals
reversed. The Supreme Court reversed the Court of Appeals, granted the LUPA petitions, and reversed the
County's approvals.

DISPOSITION

reversed
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