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SUMMARY

The United States Court of Appeals for the Eighth Circuit denied Nyynkpao Banyee’s petition for
review of the Board of Immigration Appeals’ dismissal of his appeal from a removal order. The court
held that Banyee’s North Dakota robbery conviction qualifies categorically as an attempted-theft
aggravated felony under the Immigration and Nationality Act, making him ineligible for cancellation
of removal. The court also declined to reconsider Banyee’s objections to his immigration detention
because that issue had previously been decided.
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PROCEDURAL POSTURE Petition for review of the Board of Immigration Appeals' dismissal of
Banyee's appeal from an Immigration Judge's order finding him
statutorily ineligible for cancellation of removal and ordering his
removal to the Ivory Coast.

STANDARD OF REVIEW The court reviewed the BIA's removal order as the final agency
decision. Because Banyee's removability was based on an offense
covered by 8 U.S.C. § 1252(a)(2)(C), judicial review was limited to
constitutional and legal challenges. Whether the North Dakota robbery
conviction constituted an attempted-theft aggravated felony was
reviewed de novo.
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QUESTIONS PRESENTED

1. Whether the Eighth Circuit had jurisdiction to review Banyee's challenge to the final removal order
under 8 U.S.C. § 1252(a)(2)(C).

2. Whether North Dakota's robbery statute categorically includes attempted theft within the aggravated-
felony definition in 8 U.S.C. § 1101(a)(43)(G) and (U).

3. Whether North Dakota's robbery statute is facially broader than the generic federal definition of theft
because it allegedly encompasses theft by deception or consensual takings.

4. Whether Banyee satisfied the realistic-probability test by identifying actual North Dakota cases applying
the robbery statute to nongeneric conduct.

5. Whether Banyee could relitigate his objections to immigration detention.

HOLDINGS

1. Because Banyee was removable based on an offense covered by 8 U.S.C. § 1227(a)(2)(A)(iii), the court
could review only constitutional and legal challenges to the final order of removal.

2. North Dakota robbery necessarily includes attempted theft and therefore falls within the attempted-theft
aggravated-felony provisions of 8 U.S.C. § 1101(a)(43)(G) and (U).

3. North Dakota's robbery statute is not unambiguously broader than the generic federal definition of
attempted theft; its alleged application to theft by deception or consensual takings presents, at most,
theoretical possibilities.

4. Because Banyee failed to demonstrate a realistic probability that North Dakota would apply its robbery
statute to theft by deception or other nongeneric conduct, his robbery conviction was an attempted-theft
aggravated felony and he was statutorily ineligible for cancellation of removal.

5. Banyee could not relitigate his objections to immigration detention because the Eighth Circuit had
already decided the issue in the same cause.

KEY QUOTATIONS

“This court can consider only “constitutional and legal challenges to the final order of removal.”” (-3-)

“The robbery statute thus includes attempted theft under 8 U.S.C. § 1101(a)(43)(G), (U).” (-8-)

“The robbery statute on its face does not unambiguously criminalize conduct beyond the generic definition of
attempted theft.” (-11-)



“Since Banyee cannot satisfy his burden of demonstrating that North Dakota would apply its robbery statute
to thefts by deception, his state-robbery conviction is an attempted-theft aggravated felony.” (-11-)

FACTUAL BACKGROUND

Banyee, a native and citizen of the Ivory Coast, immigrated to the United States as a child refugee in 2004 and
became a lawful permanent resident in 2005. In 2018, he was convicted under North Dakota's robbery statute
after brandishing a gun and menacing others while committing a theft; the conviction was a Class B felony
carrying a four-year sentence with one year of probation. DHS later charged him with removability, and the
dispositive issue became whether the robbery conviction was an attempted-theft aggravated felony that barred
cancellation of removal.

PROCEDURAL HISTORY

The Department of Homeland Security charged Banyee with removability based on two crimes involving moral
turpitude and a North Dakota robbery conviction alleged to constitute an attempted-theft aggravated felony. The
Immigration Judge initially found him removable but eligible for cancellation of removal, concluding that the
robbery statute was overbroad. The BIA disagreed and remanded for application of the realistic-probability test.
On remand, the IJ found that Banyee had not shown a realistic probability that North Dakota would apply its
robbery statute to nongeneric theft conduct, found him ineligible for cancellation of removal, and ordered
removal. The BIA dismissed his appeal, and the Eighth Circuit denied his petition for review.
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